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SPECIAL BOARD OF ADJUSTMENT NO. 570

-

ESTABLISHED UNDER AGREEMENT OF SEPTEMBER 25, 1964,

Parties to System Federation No.97, Railway Employes' Department,
Dispute: AFL-CIO (Electrical Workers)

And

The Atchison, Topeka And Santa Fe Railway Company
{(Eastern Lines)

Dispute: That under the terms of the Agreement dated September 25,
1964, effective November 1, 196k, the Atchison, Topeka ana
Sants Fe Railwasy Company, Eastern Lines, erred and viclated
the terms of seid agreement when they contracted the removsl
of eleven (11) miles plus seven hundred and forty (7h0) feet
of poles, down guys, cross arms, line hardware and wire from
this 11 miles plus ThO feet of Company property.

Findings:

In September, 196l4, the carrier was granted authority by
the Interstate Commerce Commission to abandon a portion of its Lawrence
{Kansas) District line, extending from Mile Post 3.0 near Lewrence to
Mile Post 1k plus T30 feet near Baldwin, Ksnsas, & distance of about 11.1h
miles. Pursuant to said authority, the carrier abandoned the line,
effective as of November 15, 1964. Thereafter, it subcontracted to the
firm of Bob Hussey, Inc., Oklshoma City, Oklaboma, the dismentling of the
abandoned trecks and the removing of the communication lines. The latter
work included the removel of approximstely hOO poles, L0O crossarus,
58,820 feet of # 8 iron wire, and 365,720 feet of copper wire as well as
miscellaneous guys and other poleline material. The subcontractor begen the
work on April 20, 1965, and completed it on August 2L, 1965.

The claimants, division linemen L.L., Isaacs and B.L.
Robertson, lead lineman W. L. Morris, lineman J. L., Jones, ana apprentice
linemsn R.K. Sowerby were employed in the carrier's Communications De-
vartment at all times here relevant. They filed the instant claim in
vhich they contended that the carrier vioclated Article II of the Septemter
25, 1964 Agreenment (hereinafter referred to as the "Agreement") when it
spbeontracted the removel of the communicebion lines in quesiion. They
reguasted compeunsation in the amount of 217 hours esch st the applicable
overtime rate. The cerrier denied the claim.

In support of the instant clgim, the claimants contend that,
notwithstending the sbandonment of the line under consideration, the
carrier - retained ownership as well as sole control of the property and the
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appurtenances thereon. They argue that the removal of the communication s
lines was work covered by Rule 119 of the spplicable labor agreement betwe#n
the carrier and the organization end thus subject to the limitations pro-
vided for subecontracting in Article II of the Agreement.

In defense of its position, the carrier asserts that the gith=
contracted work was performed sfter the line was abzndoned and efter ths
property was no longer a pert of its operations., It submits that the work
performed by the subcontractor was outeide the purview &f the protvrisions of
the sppliceble labor agreement as well as of Article II of the Agreement.

The basic question presented here is whether the subcontract-
ing of the work in question was subject to the limitstions placed upon &
carrier's right to subcontract by Article II of the Agreement. TFor the
reasons hereinafter stated, we are cf the opinion that the answer
is in the negative.

1. The Introduction to Article 11 of the Agreement provides
that "the work set forth in the classification of work rules of the crafts
parties to this agreement will not Lz contrected excepl in accordance with
the provicions ef Sections : throush L of this Article II." Thus, an in-
dispensable prerequigite tc the applicaticon cf Article II is that the
wart =gl fall within the scope of the applicable work rules. A careful
review cf the evidence on ine record concidered es & whole hes convinced
us that the work here in dispute did nct fall within such scope.

The claimants arzue thet the removal of the communication lines
1n guestion is specificelly covered bty Rule 119 of the applicable labor
agreement, effective Aupust 1, 1945, We dissgree., In order properly to
evaluate said Rule, it must be read together and coordinated with the
Presmble to the laror apgreement which defines the scope thereof aand thus
qualifies the Rule, See: Award 412G of the Second Division of the Naticpnal
Railroad Adjuctiment Bcard end cases ciied therein, The Preamble reads, in
pertinent part, as follows:

"This Awreement shell apply tc employees of these Carriers who
perform work outlined herein in the ... Cammunications De-
rartment..."”

The language of the Presmble is neither clear nor unambiguous:
Plau51b¢e contentions can, therefore, te made for different interpretations.
A fundsmental rule generally observeu by the courts and industrial arbitra-
tors in the interpretetion c¢f a leber agreement the wording of which is
ambiguous is to ascertain and give effect to the agnerent intent of the _
parties. The rationale underlying this rule is that the law presumes that

. the parties understood the import of the agreement and that they hed the

intention which its terms manifest, However, it is not within the authori-
ty of & court or an arbitrator to look outside of the written instrument
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to guess or conjJecture the intention of the parties and then carry out

tnat possible intention regardless of whether the instrument contains suffi-
cient language to express it. See: Frank Elkouri & Edna A. Elkouri,

How Arbitration Works, Rev, Ed., Washington, D. C., BNA Incorperated, 1960,
pp. 203-204 end references cited therein.

Applying the sbove rule to this case, we have reached the
following conclusions:

It is a matter of common Xnowledge requiring no further ais—
cussion that & labor sgreement between a carrier and the representetive of
its erwloyees normally relates ecnly to werk rerformed in connection with
the maintenance of an cperating reilroad., The parties are, of course, free
to extend the scope of the labor egreement by mutusl consent, But such
&n understanding must reasonably be made known in the agreement. The re-
cord before us is devold of any evidence or indication that the parties to
the labor azgreement of August 1, 1945, intended to extend its coverage
beyond its normal end traditionel scope so as to cover work performed on
an abandoned and non-operative part of the carrier's property. To read into
the Preamble such an intenticn would amount to pure guesswork. Horeover,
the fact that the carrier retained ownership of the sbandoned line ana the
apourtenances thereon is immaterial. The answer to the guestion of
wnether the work described in the scepe rules is actually covered there-
by does not depend on ownership but on the purpose for which the work is
performed, In the instant case, the purpose contemplaied by the parties
to the lzbor agreement no longer existed. If they intended to cover work
on an sbandoned and inoperative part of the cerrier's operations, they shouia
or would have indicated their initentien in the written instrument. But they
did not do this and we fail to see any such intention on their part. See:
Awsrds ©10 end 7765 of the Third Division of the Hational Railroad Adjust-
ment Board.

In summary, we hold that the work here in dispute was not
covered by the scope rules of the apvlicable labor apreement, including
spec ificaliy Rule 119 thereof. It follows that the subcontracting in
question. was not subject to the limitaticns prescribed by Article IT of the
Agreement. Accordingly, the instant claim is without jJustification.

2. In view of the foregoing conclusions, it becomes unnecessary
to rule on the carrier's further arguments and we express no opinion on
the velidity thereof,

AWARD
Claim denied,

ADOPTED AY CHICAGO, ILLINOIS, THIS th DAY OF JANUARY, 1966.
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SPECIAL BOARD OF ADJUSTMENT NO. 570
ESTABLISHED UNDER
AGREEMENT OF SEPTEMBER 25, 196l

DISSENTING OPINIOH OF EMPLOYEE MEMHERS

The opinion of. the majority members compriging Special Board of
Adjustzent Hos 570 in Award 12 reading in periinsnt parte

Rthat the work here in dispute was not
covered by the scops rules cof the
applicabls labor egresment, including
specifically Rule 119 thersof.”

is without foundation.

Tho Preamble of the appligable labor agreement; effective August 1;
19k5 reads in pertinent part:

®¥This Agreement shall apply to employes
of these carriers who perform work
outlined herein in the ~ = =« = = -
Cormmunications Departzent = = = - - =
under Jurisdiction of the Operating
Dapartment.”

and makes it abundantly clear that 211 communications' work, performed
on the propsriy of the carrier which i3 specifically set forth in the
agreerment and over which the carrier has control and the power o
esgign to its exployes, ia the contractual work of ita employes covered
by ths agrsement.

Rule 119 of tha applicable lsbor ggreemsnt contains the following
pertinent language!

"#{a) « « = = = = dismantle inside and outside
corindcation plant = - = = = <,

#(b} = -~ - = = - dismantle telephone, telegraph
or teletype apparatug, - « = gnd other
cosmunicztion plant equiprent; appurtensncas
or aagoclated wiring, - = =« « = « N ’

RE) = = = = = = dizsantle pole lines and
gupportis, wires end csbles, condults -
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which reveals bsyond any question of doubt that the work involved
in this dispute is spscifically coversd by ths terms of the
agresments

The record, as submitted by carrier, reveals thet the work here
involved was performed on carrier's property end that carrier had
control over the work and the power to assign it. Ths rscord
submi tted by the employes shows that the work hers invelyved is
coversd bty ths appllcsble labor egreemant, specifieally Pula 119,
the Clogpification of York rule, !

In visws of thas above 8tated, it xuot follew that the subcontracting

of the work here involved, was subject {0 the limitotions prescribed
in Article II of the September 25, 196L igreerent, the first paragrezph
of which roedst

®Ths work set forth in ths claspification of work

rules of the crafis partiesc to this agreerent will

not ba contracted execspt in accordance with ths
provisicns of Sactions 1 through it cf this Article II.®

Ths statezent of the majority reading:

BIt iz & matter of cozmon kmowledge requiring no
further diascussion that & lsbor agreerent between

a carrier and the reprzsentative of 1ts employees
norrmally relates only to work performed in connection
with ths maintenanca of an operating raiiroad.®

overlooks tha fact that the instant agresement specificsally covers
the work snd that the agreement contains no exceptions. So called
Meommon knowledgz® cannoti suapereeds the clear and specific terms
of tha pgreemant.

Thy findinge and conclusions of the majority of tha Board zre 11l

edviassd and do violencs to the gpirit and purpozs of tho agreements
cad esecordingly; wa dissant.

E. e R

Lj_ Josot Ee 1066 *
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Labor Ms=berp.of Speclal Board of
Adjustzmont ¥o. 570

Ckicegeo, I2iinois

Japuary 25, 1566



