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SHOP CRAFTS SPECIAL BOARD OF ADJUSTMENT NO. S70
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AGREEVMENT OF SEPTEMBER 25, 1964

Chicago, Illinois - Sentember 3¢, 1965

System Federation No., 11k
Railway Employes® Depariment
AFL-CI0 = ~ Machinists
and
Southern Pacific Company (Pacific Lines)

That the Carrier vioclated Rule 40 of the current Labor
Agreement and Article II, Sections 1 and 2, of the
Sevotember 25, 1964 Agreement, when it improperly sub=-
contracted out the work -of servicing Chevrolet rental
Unit 4001 to the firm of Cochran & Celli of Oakland,
California, on the date. of January 29, 1965.

That the Carrier be ordered to compensate Motor Car
Mechanic E. Pruski, West Oekland A & W I Shop, or the
basis of the number of hours of work of the Machinists’
Craft performed by Cochran & Celli on Unit #4001 on .
Janvary 29, 1965.

The Claimant, Motor Csr Mechanic &. “ruski, is employed
at the Carrier's West Oakland A & W  Shor,

On January 29, 1965, the Chevrolet Agency of Cochran é

Celli at Oaklerd, Cslifornia, serviced & 19€3 Chevrolet passenger Csr
which the Carrier leased from the Interstate Vehicle Management, Inc.
(formerly the General Lease Corporation), and which car bore the Carrier
identiTication of "leased unit L4001",

The Organization's principal contentions amre that:

1. The "repair work performed by this outside firm ... falls within the
purviev of Rule 40 of the current agreement”;

2, "The Carrier's Motor Car Mechanics have the experience and skiil o
perform the work in question';

3. "The Carrier's shop facilities at Western A. & W, E. Shop, {(sic) are
abundantly sufficlent to handle the work in question”;
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“The work im question has been performed by Carrier's Motor Car
Hechanics heretofore, in the above shopes aa well ag in other liks
Carrier shops's;

"Thers is nothing.éontained in the terme of the leaging agreemsat oss
which infereatially or specifically restricts the szervicing or repairs

to the particular aquipmant hera involvad to firms other than the
Carxrisr";

“,s0 it 48 highly imprcbasble that Interstate Vehicle Managemant, Inc. <@
the Lesgor in this dispute <~ would insist that as part of & leaging
arrangement the Lessee {Carrler) would be requivred £o have Lessor's

. equipment gervices {eic) by its competitor™y

The Carrier algo failed to give "notice of intent to contrast out the
work and the veascnz thewaefor, together with supporting data' as is
raquired by Articlae 1L; Sectiomns 2 and 3, of tha Agreement,

“Cayrior's action therefore viclates Rule 40 of the curvent cclleetive
agreenent, fnecluding Articla IZ, Saction 2, of the Sep&emb@r 25, 1964

, Bgreementt,

The Carrierts principal zontentions ars Eha&:
Since unii 400L "4z 5 leasad vohicla" and "not awnad by the Sarviap’,
the "service charges in dispute were billed to the Lessor snder
ieaging agreement which provides in pertinent part as follows:
‘Lepsor duving the term of this leage shall # % # %

"Furnish to Lassas Stk capd authorizing Lessee to charge all mechasniesl

" gervices; lubrication *#*% and repsiras, to the asccount of Lessor.'™

“The Lassor's operations and maintenance manual further requires tha
type of gexrvica ag here involved to be performed by franchised
dealerships handling the make of cars given such servies”;

The "Lesszor is required to furnish dts credit card to cover costs of
maintenance of leased equipment fovr which the lessor is billed by the
Company performing eaid gervica"y

The services performad on unit 4001 are covered by practices in effact
prior to September 23, 1964, and inasmuch as the work in question was
not 6f a type currantly performed by the Carvier, it 45 not subject o
the restrictive provisions of Article ILl of tha Saptambar 25, 1664
Agraement., ' -

The ssrvice “on equipment not owned by the Carrier end perfornsd on tha
baeis of the owmer’s responsiblility and policy, doos not constifule a
violation of Article II, o any other por&iem of agreeacnt dated
Sgptember 25, 16647,
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The following rulae &re those principally invelved ie this
disputae:

Rule 40 {of the May 1, 1948 Labor Agreement, as rovised,) reaads in portinent
part as followa:

‘“HMachinists® work shall consist of ... adjueting ... fssembling, maintaining,

diemantiing and installiing engines {operatad by steam or other powar), ...
maghinery, o..; and all other work generally racognized as Machinists® wori.n

ARTICLE II = SUBCORTRACTING (Ssptembar 25, 1964 Agreement)t

licable s = reads in pertinent part as follows:

"Subcontracting of work, including unit exchange, will be done only when

(1) managerial skillz are not available on the property; or (2) ckilled
manpover is not availabla on the property from sctive or furloughed employass
or (3) esgsential equipment 1s not availsbla on the property; or (&) the
raequired time of completion of the work canmnot be met with tha gkillsg,
personnel or equipment available on the property; ox {3) such work cannot

ba performed by the carrier except at a significantly preater cogl, provided
the cost advantage enjoyed by the subcontractor 13 not basged on & gtandard
of wagos belaw that of the prevalling wagee paid in the area for the tyne

of worlk being performede...”

"If the carriler decidee that 4n the light of the criteria specified abova

it i3 necesgary to subcontract work of a type currently performed by tha
employes, it shall giva the genoral chairman of the craft or crafts involved notice
of intent to contract out and tha veasons therefor, together with supporting
data, Advance notice shall not be required concerning minor transactions.
The Genersi Chairman or his designatod representative will notify the
carrier within ten days from the postmarked date of theg rotice of any dasire
to discuss the proposed action. Upon receipt of such notice the earvier
shall give such reprasentative of the organization at least tan days advance
notice of a conferance to discuss the proposed action. If the parties ars
unable to reach an agreement at guch confarence the carrier may, notwithe
standing, proceed to subecontract the work, awnd tha organization may process
the dispute to 2 conciusion a8 heveinafter provided."

WiIE tha Generel Chalrmac of a eraft requests the ressons and zupporiing datka
for the subcontracting of work for which me notice of intant has been given,
in order to determine whether the contrsct is consictent with the eriteria
gat forth above, such informakion shall be furniched him promptiy. Zf a
conference is requested by the General Chairmsn or his desigrated
rapragsentative, 4t shall bae erranged 2t & mutually acceptable time amnd
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place. /ny disputs as to whethsr the contract is consistent with the
eriteria set forth in 8Saction 1 may be procasgsed to o conclusion as
herainafter provided."

The principal questions to be answared are aa follows:

L. Was tha work in quastion "of a type cuxrenﬁxy performed by the
" employas' in keeping with the provisiona of Article LI, Seetion 2,

of tha Septembar 23, 1964 Agreemsat?

2. Did the leanso agreement for unit 4001 take prascedence ovar the
" September 25, 1964 Apgraement?

3, Did the Carricr have the right to gubcontract the work in question?

The Carrier claims that it had the right te subcontract the work
in quasticn, bacause such work had not “heretofora been performed ia
Carriaer's Shops under applicable agreements', and that "equipment of the
nature iavolved has been rented or leased on this property prior to ths
effactive date of the Agreement of Septamber 23, 1964%,

The record, however, indicates that prior to September 25, 1986,
the Currier on two different occasions mllowed cartain claimants
compensatiocn whan employees of outside companies performed rapairs on
leaged Carrier equipment. One of those clajims == in which the Carrier
allowsd & clafimant 3 hourg® compensation =<« ig idantifieble with the
i{nstant case inasmuch as it involved work performed on July 2, 1963, on
a Carrier~leased Li£{t truck. The Carriar cffared no reazon fox its
&ction-other than stating that "considaration was given to extenuating
eircumatancas,

Thus, it appearse that the Carrier, in recogniging the validity
of the above clziwms, also gava racognition to Rule 40 of the current Labor
Agraement.

Ef prior practices and specisl leasa tsrms for rental equipment
werae to ba pemitted under the Septembar 25, 1964 Agreement, stuch
exceptions or rescrictions should have been set forth im that Agracment,
Inzsmuch a2 no such exceptions or rastrictions appear in the Agreement, 4t
muzt be concludad that the Agreement takes precedencea in this case over
prior practices and prior leasga rental equipment provisicnsa.

it 1e significant that the Agraemant fully sats forth the
condiliong undar which subcontracting may bs pavformad. How than ean it
be gucceasfully argued that prior practices and rental cquioment
provialons, wnich are not mantioned in the Agvaeszeal, ave seceptebls under
£ty
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It is true that under certain conditions, which conditions are
set forth in Sections 1 and 2 of Article IT of the Sevntember 25, 194k
Agreement, the Carrier has the right to subcontract., However, in defense
of its action, the Carrier did not claim, on the property, any of the
"Applicable Criteria" ~- set forth in Article II, Section 1, of that
Agreement —- which specify the conditions under which subcontracting may
ve done., Consequently, it must be concluded that the work in gquestion
does not fall within any of the Agreement's exceptions or restrictions
and that the Carrier violated that Agreement.

Furthermore, wvhen the Carrier permitted the organization's
Assistant General Chairman merely to review, at a conference, the lease
provisions and certain portions of the Lessorfs Operations Instruction
Manual, it (Carrier) did not meet the demands of Section 3, Article IT
of the September 25, 196h4 Agreement, namely, to furnish to the
organization the supporting data requested. (Underscoring supplied)

To sustain the claim, in this particular case, without invoking
& penalty would be an act of doubtful or even useless value. Therefore,
the Carrier is directed to pay the Claimant, st the proper siraight-time

hourly rate, the sctual number of hours taken by Cochran & Celli to
perform the work in question.

Claim sustained in accordsnce with above Findings.

Employee Members Carrier Members
e 7
- LA y f/gﬁsz‘////

e

¥eutral Member

/.g/’ L4

’ . Js_Harvey Daly L’f . /|

C

Date: September 30, 1965
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DISSENT OF CARRIER MEMBERS

STATEMEN% OF FACIS

On January 29, 1965, a carrier~leased Chevrolet passenger
automobile wag serviced at a f£illing station, gavage or other similar
establighment, at Oakland, California, identified as "Cochran & Celli."
The services in question included "periodical lubrication, tune up, oil
and filter change, and related servicing" (Carricr Submission, p. 3),
more specifically identified in the billing of the service statiom
(Ib. Ex, M). The station's charges were billed by Cochran & Celli to
Interstate Vehicle Management, Inc., the owner and lessor of the auto-
mobile, pursuant to the provisions of the least that

f2. Lessor during the term of this lease shall for each
vehicle leased hereunder ~w-~-

'({d) Furnish to Lessee Lessor's credit card authorizing
Legsee to charge all Mechanical services, lubrication, tire
replacement and repairs to the account of the Lessor.'

and procedural requirements set forth in an accompanying Operations
and lfaintenance Manual reading:

'1. GENERAL - All repairs are to be performed in franchised
dealerships handling the make of car you are driving. All general
services and maintenance, where practical, should be obtained from
the dealership that delivered your car to you. Do not buy services
which are to be paid for you with your IVM Credit Card from other
than franchised dealership and ALWAYS BE SURE THEY ARE CHARGED TO
THE ACCOUNT OF IVM, AND YOUR UNIT NUMBER.'" (Ib. p. 3)

The claim of E, Pruski is stated in the Union Submigsion to
the special board as follows:

"hat the Carrier violated Article ITI of the September 25,
1964 Agreement when it lmproperly subcontracted out the work of
repairing Chevrolet rental Unit #4001 to an outglde firm at Oakland,
California, identified as Cochran & Celli, on the date of January
29, 1965." (P. 1)

"The overall cost of repairs itemized above amounted to $78.06,
included in this amount was $23.15 for labor.

"Claim filed by the Organization on behalf of the claimant
here involved was for the number of hours work Machinists Craft
performed by Cochran & Celli on Unit #4001, January 29, 1965."
(r. 2)

Tﬁe claim was sustained by the special board "im accordance
with,.. Findings." (Award, p. 5)

The preamble to Article II of the September 25, 1964 Agreement
is as follows: -

b
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"The reference to other types of leased equipwent as
referred o ... relate primarily to heavy on-track egquipment .
such as tie tampers, etc, Carrier’s employes have not per- 3
formed all maintenance and repairs to all such equipment as
alleged, either on leased or Company=-owned equipment.

"However, certain heavy leased on-track equipment has been
repaired in Carrier’s shops (not serviced on road) by Carrier
employes, for obvious reasons, including that it would be im=
practical to endegvor to ship or transport such heavy equip=-
ment to manufacturer plants or agencies, some of which are in
the EBast." (Carrier Submigsion, p., 8)

Obviously, the repair of a carrier~lesased 11ft truck is not "identifie
able with" the servicing of a carrier-leased passenger sutomobile under
an agreement requiring the lessor to pay "service charges' and requiring
-the lessee to have such services performed by "franchise dealerships.”
However, to conclude that & single such case, whether identifable or
unidentifiable, estsblishes a practice over a period of years ap=-
proaches the ridiculous,

It is a well settled zxule of law that

",... evidence of other acts, even of a similar nature, of the

party whose own act or conduct or that of his agents and employees

is in question, of othex similar transactions with which he has

been connected, of a former course of dealing, of his conduct or

that of his agen:s and employees on other occasionsg, or of his }
particular conduct upon a given occasion is not competent to

prove the commission of a particular act charged against him,

unless the acts are comnected in some special way, indicating a

rvelevancy beyond mere similarity in certain particulars.”

See Volume 20, American Jurisprudence, pages 278 and 279, and authorities
cited, How then can the settlement or compromise of a single doubtful
claim be construed as recognition of the validity either of the prior
claim or of the claim involved in the instant dispute?

The submissions of the parties do not disclose the nature of
the Yextenuating circumstances' which the award associates with the
payment of 3 hours' compensation when employees of another company
repaired a carrier-lcased 1ift fruck, but these circumstances were known
to the union (Carrier Submigsion, Ex. F). Whatever such circumstances
may have been, "'the law favors the amicable gettlement of controversies,
and ... rather to encourse than discourage parties in resorting to compro-
mise as a mode of adjusting conflicting claims. The nature or extent
of the rights of cach should not be too nicely gcrutinized" (11 Amer.
Jur. 249). Hence, to use the compromise and settlement of a single
prior claim ag conclusive proof of liability in a subsequent (even
identical) case does violence to all rules of evidence and principles
of equity and public policy.

bz
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"The work set forth in the classification of work rules
-of the crafts parties to this agreement will not be contracted

except in accordance with the provisions of Sections 1 through
4 of this Article II." (Agreement, p. 9)

The pertinent provisions of the classification of work rules and of
Sections 1 through 4 of Article II of the September 25, 1964 Agreement
are gset forth on page 3 of the award.

DISCUSSION OF THE AWARD

l. DPrior Practice of the Carrier

The findings and conclusion of the special board relating to
the prior practice of the carrier are as follows:

"fhe Carrier claims that it bad the right to subcontract
the work in question, because such work had not 'heretofore been
performed in Carrier's Shops under applicable agreements,' and
that 'equipment of the nature involved has been rented or leased
on this property prior to the effective date of the agreement of
September 25, 1964.!

"The record, however, indicates that prior to September 25,
1964, the Carrier on two different occasions allowed certain
: claimants compensation when employees of outside companies per-
3y formed repairs on leased Carrier equipment. One of those claimg
«~ in vhich the Carrier allowed a claimant 3 hours' compensation
-~ is identifieble with the instant case inasmuch as it involved
work performed on July 2, 1963, on a Carrier-leased 1ift truck.
The Carrier offered no reason for its action other than stating
that 'consideration was given to extenuating circumatances.

"Thus, it appears that the Carrier, in recognizing the
validity of the above claims, also gave recognition to Rule 40
of the current Labor Agreement.' (Award, p. 4)

The fact 1is that the submissions of the parties disclose only
two occasions, prior to September 25, 1964, when the carrier "allowed
certain claimants compensation when employees of outside companies
performed repairs on leased carrier equipment." It is counceded in the
Award that only one of these cases can be claimed to be "identifiable
with the instant case.,! The carrier denies that either (or any) are
"jdentifiable with the instant case," and states that

... 0o contention or factual evidence has been furnished to

date to indicate that Carrier?s employes have maintalned or serviced
leased passenger automobiles and Carrxier denies that such work has
been done by its employes at its Weat Oakland or any other Carrier

sghops.

e
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emergency board thus reappear in the agreement between the parties, and
can be resolved only by reference to all of the findings and conclusions
in the report of the emergency board dealing with subcontracting. (Report,
PP. 22+-24) g

Reference to guch findings and conclugions discloses that the
unions and the board were primarily concerned with "the practice of many
carriers to subcontract building, rebuilding, overhauling and maintenance
of equipment to outside manufacturers.” (Report, p. 22) It is improbable
that either the board or the parties had in mind or proposed to prevent a
carrier from having its passenger automobiles, whether leased or other=
wise, serviced at £illing stations or other like establighments, Paren-
thetically, one is compelled to wonder whether the union claims or will
claim a monopolistic right for its members to refuel the carrier's pas=
senger automobiles.

But apart from this aspect of the question of contract construction,
it is apparent that the emergency board did not intend to recommend a rule
that would interfere with prior practices or established procedure in the
field of contracting out work, The emergency board, in explaining the
purpose of its recommendation, stated that

"Although it is not possible or feasible to recommend that
carriers which have scrapped their repair facilities should
restore or re-establish them, this Board is of the opinion
that the public interest would be served by measures which
would help to arrest the decline in railroad shop facilities."
(Report, p. 23)

The board then described the intent and purpose of the recommended
rule, which was copied into the Agrxeement of September 25, 1954, as fol=-
lows:

YAll these considerations lead us to recommend a rule which
1s largely procedural but which would represent a modest step
forward in preventing some of the abuses which have arisen in
the area of subcontracting. While this would provide an op-
portunity to the unions to be consulted before new forms of
subcontracting are undertaken by a carrier, it would allow the
carrier to pursue the goal of efficient operation by letting out
contracts subject to possible challenge through the grievance
procedure as to the propriety of its action under stipulated
criteria," (zreport, p. 24&)

Thus, there cannot be the slightest question but that the intent
and purpose of the proposed rule was to place limitations on ‘new forms
of subcontracting.'! Note also that the rule was intended to be '"laxgely
procedurgl” -~ in other words, its purpose was not to change existing
practices or the rights or obligations of the parties as established by
prior practice, but to establish a procedure which would "provide an

wp
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The fact that the union could cite only one case which the
special board found to be "identifiable with the instant case' is
convincing evidence that the circumstances involved in that case were
exceptional and that the prevailing practice is to the contrary.
Certainly this one exceptional case, which in fact cannot be identified
with the instant case, does not negate the representation of the car=-
vier (which is not denied by the union) that

"ee.s no contention or factual evidence has been furnished to
date to Indicate that Carrier's employes have maintained or
serviced leased passenger automobiles and Carrier denies that
such work has been done by its employeg at its West Ozkland or
any other Carrier shops.”

2. Application of the Sep=
tember 25, 1964 Aprcement

It is the position of the carrier that Article II of the
Agreement of September 25, 1964, has no application to and does not
restrict or otherwise affect prior practices of the carrier relating
to contracting work.

On this issue the findings of the special board were as follows:

“If »rior practices and special lease terms for rental
equipment were to be permitted under the September 25, 1964
Agreement, such exceptions or restrietions should have been
get forth in thet Agreement. Imasmuch as no such exceptions
or restrictions appear in the Agreement, it must be concluded
that the Agreement takes precedence in thig case over prior
practices and prior lease rental equipment provisions.

"It ig significant that the Agreement fully sets forth
the conditions under which subcontracting may be performed.
How then can it be successfully argued that prior practices
and rental equipment provisions, which are not mentioned in
the Agreement, are acceptable under it?" (Award, p. &)

Unfortunately, the purpose and intent of Artiecle II of the
Agreement of September 25, 1954 is not entirely clear from the languag:
appearing in the agreement, The provisions of the agreement were intended
to effectuate the report and recommendations of Emergency Board No. 160.
When negotiations between the parties for this purpose were unfruitful
and a natiomnwide railroad strike was threatened, the emergency was re=
golved, with the Secretary of Labor, the Assistant Secretary and members
of the National Mediation Bosard participating, by copying {with minor
modificatrions) the recommendations appearing in the repoxt of the
emergency board into the agreement between the parties. Certain ambie
guities and uncertainties appearing in the recommendations of the
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accordance with the provisions of Sections 1 through 4 of this Article

II," and Section 1 which follows captiomed "Applicable Criteria.” The §§
conclusion expressed in the award overlooks two important and controlling
consliderations,-as follows: -

1. The scope and effect of Article II of the agreement is thus
limited to "work set forth in the clagsification of work rules,” These
claggification of work rules must be read and interpreted in the light
of prior practice, in other words, as the parties themselves have applied
and interpreted such rules. As stated in American Jurisprudence:

"In the determination of the meaning of an indefinite or
ambiguous contract, the interpretation placed upon the contract
by the parties themselves is to be considered by the court and
is entitled to great, if not controlling, influence in ascertaining
their understanding of its terms. In fact the courts will generally
follow such practical interpretation of a doubtful contract. It
ig to be assumed that parties to a contract know best what was meant
by its terms ad are the least likely to be mistaken as to its
intention; that each party is alert to protect his own interests
and to insist on his rights; and that whatever is done by the
parties during the period of the performance of the contract is
done under its terms as they understood and intended it should
be." (12 Amer. Jur. 787-789)

2. It is clearly the intent of the preamble that Sections 1
through 4 of Article II shall be read and construed together -- each section
is to pe construed and applied in the 1ight of the provisions contained in f}
each of the other sections. Though obviously misplaced {as it was in the
recommendations of the emergency board) the criteria specified in Section
1 have application only when subcontracting 'work of a type currently
performed by the employees,” that is, "new forms of subcontracting," in-
volving work which is not covered by the classification of work rules as
they have been defined and construed by prior practices of the carrier
and the interpretation placed upon such rules by the parties.

3. Compliance with the Sep~
tember 25, 1964 Agreement

Assuming that Article II of the Agreement of September 25, 1964
is applicable to the transaction involved in this dispute, which it most
certainly is not, the carrier complied with the provisions of that article,
although not required to do so. No advance notice of the proposed servic=-
ing of the passenger automobile involved was required in view of the pro-
vision of Section 2 that "advance notice shall not be required concerning
minor transactions.'" The labor charges involved amounted to only $23.15.
(Union Submission, p. 2) The carrier also furnished the general chairman
with all pertinent information and all relevant data upon which the car-
rier relied in refusing to pay the claim, (Ib. Ex. A, p. 11)

In this connection the following appears in the award of the
special board:
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opportunity to the unions to be conzulted before new forms of subcontracting
are undertaken' and 'possible challenge through the grievance procedure as
to the propriety of its (the carrier's) action under stipulated criteria.”

The vule recommended by the emergency board to make effective its
purpose and intent contained the following language which was copied verbatim
into the agreement of September 25, 1964:

"eoo if the carrier decides that in the light of the ceriteria
specified above it 1s necessary to subcontract work of a type
currently performed by the employees, it shall give the general
chairman of the craft or crafts involved notice of intent to
contract out and the reasons therefor..." (Report, p. 25)

The words "of a type currently performed by the employees' clearly bas
reference to the findings and conclusions of the board heretofore cited,
and is intended to limit the application of the rule to "nmew forms of
subcontracting.” Any other comstruction of the proposed rule would make
the report mezningless =< even ridiculous.

The rule of law compelling this construction of the September 25,
1964 Agreement is concisely stated, with ample supporting authority, in
Volume 12 of American Jurisprudence, pages 784 to 786, as follows:

"In the interpretation of an agreement, the surrounding
circumstances at the time it was made should be considered for
the purpose of agcerteining its meaning, but not for the purpose
of adding a new and distinct undertaking. In interpretating an
agreement, & court should, to the best of its ability, place
itself in the situation occupied by the parties when the agree-~
ment was made and avail itself of the seme light which the parties
possessed when the agreement was made so as to judge of the mean-
ing of the words and of the correct application of the language
to the things deseribed. The usuul definition of a single word
is not a conclusive test of the mraning to be attributed to it in
the connection in which it is found; the sense in which the parties
employed the word must be ascertained from an examination of the
entire instrument, read in the light of the circumstances surround=-
ing its exscution, t is said that the circumstances in which the
parties to a contract are placed may generally be considered when
they will throw light upon the problems to be solved. General or
indefinite terms contained in a contract may be explained or
restricted by the circumstances surrounding its execution. 7The
scope &nd application of most words vary according to the nature
of the subject under discussion and the circumstances under which
they are used,”

It s gtated In the award that "it is significant that the
Agreement fully sets forth the conditions under which contracting may be
performed,” Reference ig apparently made to the preamble to Article II
providing that "the work set forth in the classification of work rules
of the crafts parties to this agreement will not be contracted except in
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“"Te is true that under certain conditions, which
conditions are set forth in Sections 1 and 2 of Article
I of the September 25, 1964 Agreement, the Carrier hag
the right to subcontract. However, in defense of itg
action, the Carrier did not claim, on the property, any of
the "Applicable Criteria’ -~ set forth in Article IY, Section
1, of that Agreement -- which specify the conditions under
which subcontracting may be done., Consequently, it must be
concluded that the work in gquestion does not fall within
any of the Agreement's exceptions or raestrictions and that
the Carrier violated that Ageeement." (Award, p. 5)

Assuming for the moment that the premise of this monstrous syllogism

is true, it is crystal clear that the conclusion is wholly unwarranted.
The fact that the carrier took the position "on the property' that

the transaction in question -did not come within the scope of Article

IT of the 4greement of September 25, 1964, is no evidence whatsocever
"that the work in question does not fall within any of the Agreement’s
exceptions or restrictions and that the Carrier violated the Agreement.”
To urge one (and 2 good) objection to a claim cannot be construed as

an admission that the claim is nct also objectionable for other reasons.

However, the submissions of the parties do not support the
premise found in the award. In its submission filed with the special
board, the carrier claims repeatedly that, without conceding the appli-
cability of the September 25, 1964 Agreement

",.. said duties would still be excluded from those Car-
rier's employes would otherwise be entitled to perform
under that portion of item (5) of Section 1, Article II of
the Agreement of September 25, 1964, reading:

'... such work cannot be performed by the Carrier
except &t a significantly greater cost...'"

{(Carrier Submission, pp. 6, 7, 9, 10)

As appears from its submission, the facts relied upon by the carrier
in support of this position were fully disclosed to the union while the
dispute was "on the property." (Ib. Ex. B, D, F, I, L)

Nevertheless, the special board refused to consider or rule
on the sufficiency of thisg evidence.

The award also contains the following erroneous finding and
conclusions

"Furthermore, when the Carrier permitted the organi-
zation's Assistant General Chairman merely to review, at a
conference, the leage provigions and certain portiong of the
Lessor!s Operations Instruction Manual, it (Carrier) did not
meet the demands of Section 3, Article IT of the September 253,
1964 Agreement, namely, to furnish to the organization the
supporting data requested," (Award, p., 5)
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The fact is that the carrier supplied the union with all relevant
supporting data and with all information requested by the union

except that the carrier did not make copies of the leasing agreement
and the lessor's operating instruction manual for the union when
requested to do so in a letter dated May 17, 1965, (Union Submission,
P. 4) This letter was written following conferences during which these
documents were produced by the carrier and examined by representatives
of the union. The union had previously been supplied with written
¢opies of their pertinent provisions. (Union Submissjon, p. 4; Exhibit
A, pp. 10-11) The union cites no provision of either document upon
which it places reliance that was not fully disclosed and explained to
its representatives on the property.

&, Tae Penal Provisione of the Award

It Is conceded in the award that the claimant involved in
this dispute was fully employed on the day that the Chevrolet passenger
automobile leased by the carrier was serviced, that he was fully compen-
sated for his services performed on that date and that he suffered no
‘wage loss as a result of the fact that the car was not serviced by the
carrier’s employees. (Cf. Carrier Submission, p. 7, and Award, p. 5)

Section 14 of Article IV of the Agreement of September 25, 1964
provides that

¥iSection 14 -~ Remedy -

WIf there is a claim for wage loss on behzalf of a
named claimant, arising out of an alleged violation of
Article II, Subcontracting, which is sustained, the Board's
decision shall not exceed wages lost and other benefits
necessary to make the employee whole."” (Agreement, p. 13)

Here there is no uncertainty or ambigulty as to the language contained
in or the purpose or intent of the agreement. Nevertheless, the special

board found and directed that

"o sustain the claim, in this particular case, without
invoking a penalty would be an act of doubtful or even use-
less value. Therefore, the Carrier is directed to pay the
Claimant, at the proper straight-time hourly rate, the actual
number of hours taken by Cochran & Celli to perform the work

in question.”" (Awsard, p. 5)
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The board is not charged with the responsibility of determining
whether its award is '"of doubtful or even useless value," and is
unauthorized to base any of its findings or conclusions upon the
opinions that it may hold on this, subject, The jurisdiction of the
board is specifically stated in Section 8§ of Article VI of the agree~
ment as follows:

"Section B = Jurigdiction of Board -

"The Board shall have exclusive jurisdiction
over disputes between the parties growing out of
grievances concerning the interpretation or appli-
cation of Article I, Employee Protection, of Article
1i, Subcontracting.'" (Agreement, p. 12)

The board is charged with the responsibilicy of interpreting
the agreement and determining its application to the facts involved
in disputes submitted to it under the provisions of the azrceument.

It has no right or authority to change the agreement or make a new
agreement.

There can be no question about the proper interpretation and
application of the agreement insofar as punitive damages are concerned.
The special board is specifically prohibited from "invoking a penalty,"
Only compensatory damages may be awarded by the special Board. The
carrier is not to be treated as a criminal and punished as such when
it has misconstrued or misapplied the agreement. The extent of its
liability is '""to make the employee whole,"

The rule of law clearly applicable in the instant case is
stated with supporting authority in American Jurisprudence as follows:

YInterpretation of an agreement does not include its
modification or the creation of a new or different one.
A court is not at liberty to revise an agreement while
professing to comstrue it, Nor does it have the right to
make a contract for the parties -~- that is, a contract
different from that actually entered into by them. Neither
abstract justice nor the rule of liberal construction
justifies the creation of a contract for the parties which
they did not make themselves or the imposition upon one
party to a contract of an obligation not assumed.” (12 Am.
Jur. 749-75G)

The complete rejection by the board of the clear and un-
ambiguous language of the agreement is particularly inexcussble in
view of the fact that Emergency Board No., 150 did not recommend the
adoption of a rule requested by the union which might have been
construed as authorizing the assessment of punitive damages, The
union's proposal, attached as Appendix C to the report of the emer=
gency board, contained the following provision:
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"In case of any violation of this rule, the employee
or employees who would have performed such work if it had
been performed without violation of this rule, shall be
compensated on the same bagis as if they or he had performed,
the work."

The emergency board did not recommend the adoption of this rule, and
it does not appear in the agreement., Rather, the penal implications
of the requested rule were specifically negated in the agreement.

The prescribing of penalties 1s a legislative function (23 Am.
Jur, 626), not a function of special boards of adjustment.

"It is a general rule of statutory construction that
penal statutes are to be gtrictly construed. Statutea
imposing penalties are subject to this rule of strict
congtruction., They will not be construed to include anye
thing beyond their letter, even though within their spirit."
(23 Amer. Jur. 631)

What then can be gaid fo:r the prescription of a penalty by a special
board of adjustment when the agveement which it has been created to apply
pecifically prohibits such penalties.

CONCLUSION

The findings and conclusions of the special board are not
supported by the facts disclosed by the submissions cof the parties to
the dispute. The conclusions and sward of the board are comtrary to
1zw. The award ignores the clear snd unambiguous language of the agree-
ments between the parties, disregards the surrounding circumstances at
the time the agreements werz made, does violence to the intent and
purpose of such agreements, and rejects the interpretations placed upon
such agreement:s by the parties.

‘ The special board, in and by its award, has exceeded its

authority and jurisdiction, usurped prerogatives belonging exclusively
to the parties or to legislative authority, and deprived the carrier
of property and contractual rights contrary to law.

The award of the board cannot and will not be accepted as a
precedent or as having evidential or legal significance in any other

dispute or disputes.

/W -
f 1:5 7‘ rL ﬁ'cﬁ,u;“‘u
o
Carrier Members of Special Board of

Chicago, Iliinois Ad justment No. 570
September 30, 1965
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Shopcraft Special Board of Adjustment No. 570
Established Under Apreement of Septembar 25, 196h

CONCURRING OPINION OF EMPLOYEE MNMBERS

The employec members of Board No. 570 wish to supplemént
the opinion of neutral member J. Harvey Daly. We think the opinion
of Mr. Daly is correct in all respects but ﬁhé carrier dissent,
dated September 30, 1965, requires us to comment. The dissent is
based upon & fundanental misconception of Article II of the Agreeﬁent
of September 25, 196L, between the carriers and Rsilway Employes'
Department AFL-CIO and its member organizations,

e feel it important first to put into focus the problems
vhich gave rise to the report of Emergency Board 160 and the agree-
ment of September 25, 196k. The dispute begon on October 15, 1962,
vhen the six shoperaft organizations served notices on individual
carriers pursuaent to Section 6 of the Railway Lsbor Act to obtain
changes In existing labor agreements. These changes were desipgned to
promote stobilization of employment, to protect employees asgainst
contracting out practices of the carriers, and to achieve other goals.
The practice of %he carriers in subcontracting work formerly done by
carrier employees was a major goal of the organizations. Emergency
Board 160, appointed by the President, stated at page 12 of its

report: 'One of the major reesons for the decline in shoperaft
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employment in the past decade, according to the unions, is the
practice of meny carriers te subcontract building, rebuilding,
overhauling and maintenance of equipment to outside manufacturers."”
The beosrd recognized the Justice of the employees claim, stating at
page 13 of the report: "“To the extent that subecontracting has
played a part in the steady erosion of ghop employment it has
contributed to the draining awey cof a skilled labor pocl from the
railrond industry. The current shortame of railroed freight cars
highlights the inability of the industry to meet the nation's needs
for transportation, the inability which has asggravated some of our
domestic and foreign problems. The national ilnterest would be
better served by mainteining the capaclty of the railroad industry
to keep its eguipment in good working order and to expand its
operstions as needs requires.”

The board concluded: "All thesé considerations lead us
to recommend a rule which is largely procedural but which would
represent a modest step forwvard in preventing some of the gbuses
;hich have a?isen in the area of subcontracting. While this would
provide an opporfunity to the unions to be consulted before new
forms of subcontracting are undertaken by a carrier, it would allow
the carrier to pursue the goal of efficient operation by letting out
contracts subject to possible challenge through fhe grievence
procedure as to the propriety of its action under stipulated criteria.,”

Under the Railway Labor Act, the report of an emergency
board is not binding upon the parties. Rather, in accordance with

the American tradition of free collective bargaining the report'of'
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the neutral board sexves as a statement of its view of o dispute
between the carriers end their employees. It is a basis upon which
the parties mey hammer oul their own sgreemenc. )

Such was the practice in this case. The report of Emergency
Board 160 was rendered August T, 1964, Not until six veeks later
did the parties enter into the sgresment of September 25. During
the interval there were numcerous prolongsd negotiating sesslions
between the parties. These commenced on August 18, 196k, in Chieago
after the parties had ime to study carefully the repori of the
board. After & preliminary exchange of views, on August 25, the
parbles exchanged drafts of & proposed agreement including =
proposed zgveement razleting to subcontracting. Thereafier the
drafts of each periy were sudjected to intensive scrutiny by the
other side. As negoiiations sentinued, their pace sccelerated
wntil fieally, emrecment was reathed ab a session which began Sunday
evening, Saptember 20, and continued with a number of recesses until
sbout 3:0) P.M., on September 21:

Ve burn now to the relevant asgreements, There is no
question that the work done falls within the scope of the machinist
trade. S22 Rule 40 of the May 1, 1918, Labcr Agreement as revised,

-

set out o3 nepge 3 of Mr. Daly's opinion. The carriers do not suggest

.

to the coairery. .
Next we consider Article II, Subeontracting, of the
September 25 apreement. Preceding Section 1, "Applicable Criteria,”

quoted by Ur., Daly appears the following serntence which we think

important to this case: "The work set forth in the classsification
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of vork rules of the crafis parties to thls agreement will not be
‘ contracted except in accordance with the provisions of Sections 1
to k of this Article II." Then follows the three sections gquoted
by Mr. Daly on pages 3 and 4 of his opinion, followed by Section U,

"Machinery for Resolving Disputes," which reads as follows: “Any
diépute over the epplication of this rule shall be handled a&s herein-
after provided,” ‘

The very first wordsg of Article IX of %the sgreement
constitute n solemn undertoking by the cerriers thet work in the
classificatlion of work rules of the crafts wiil not be contracted
except asg provided in Article 11, xceptions, five in number, are
set out in Section 1 of Article II entitled "Applicable Criteria."

It follows therefore that unless the carrier cen bring itself within
.one of the exceptions of Article II, that the general rule barring
contracting out is applicable.” This simple proposition is the case
before us in & nubtshell. A contrect bebtween the cerrier and the
labor organization representing its employees is entitled to the

same dignity as sny other contract, no more and no less. The
cbligetion voluntarily undexteken by & carrier in such a contract
should be respected to the same degree that obligatioﬁs voluntarily \
undertsken in any other agreement are respected. It is of no concern
to the labor orgenization what agreements the carrier may have made
with third persons not parties to the agreement of September 25.

A lsbor organization would not be permitted to invoke an sgreement
with & third party as excuse for non-performance of a contrect with

& carriepy. The rule works both ways.

- 4 .
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When we review the exceptions to the ban against contracting
out, set oubt in Section 1, we see that not a single one is applicsble
to the case before us. There can be ne question ﬁhat'managerial
skills (if any vere required) were avalilable on the property, that
skilled menpower was available, that egsential equipment was available,
that the required time of completion could be met with the skills,
personnel or equipment available. The record is barren of evidence
to support & contention that the work counld be performed except
at significantly greater cogt. In fact, as the carrier itself
.recognizes, the amount charged by Cochran and Celli was too high
for the work done.

Under these circumstances contrecting out the maintenance
work on the Chevrolet sutomobile was a clear violation of the
September 25 agreement.

In light of the above let us examine the carriers' dissent.
The key srgumeni of the carrier is presented under point 2, pages k7.

" The cavriers conteniions there represent an ingenious effort to
erode substantially all of the hard fought gains achieved with so
mach @ifficulty by The lovor orgenizations &s & result of the 1962
rules movement., We think it worthwhile to demonsirate She fallacy
of the carrier contentions under its point 2 because ac:eptance of
the conientions there advénced would substantially nullify the
subcontracting restrictions of the September 25 agreement. The
essence of the carrier contention is that the "intent aad purpose”
of Article II of the September 25 agrecment "is not entirely cléar
from the language appearing in the agreement.” (p. 4) Hence, we

must look to past practice and prior procedures. Since under past
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practices and prior proceduvures the lebor organization had very little
voice in restricting subcontracting 1t follows that they have no greater
rights now than they had before. Such an interpretation would, of
course, destroy Article I of the sgreement. The fact of the matter
is that the sgreement must be enforced according to its terms. It
was the vhole purpose and intent of the agreecment to chehge past
practice with respect to subcontrecting. It was the purpose of the
sgreement to glve the labor orgonizations and the employces they
represent new protections which they did not hiﬁhéfto enjoy. When
we examine the agreement in the light of this fact, we must grant
full effect to the intreductory clause of Article II spseifically
prohibiting subcontracting excepi where one of the exceptions set
forth in Section 1 is applieable.

Wiile the carrier muXes a clalm of amvipgueivy iu Article I
it pointzto no clause of that arbicle which is in fact smbiguous
and which requires interpretation for resolution of the case before
us. The plain fact of the mabtter is that the erticle Is trana- ‘
parently clear vith respect to this case, but that the carrier is
not happy with the results pursuent to the terms of that article.
Hence wnder the gulse of interpreting the agreement i% attemnpts to
modify it unilaberelly by edding to Section 1 an exception which the
vritten document does not contain. Indeed.the auotation from Americen
Jurisprudence set out on page 6 of the dissent helps the lebor
organization rather then the carrier for it states that in the

interpretation of agreements, surrounding circumstances should be
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considered for the,purpose of ascertaining its meaning "not for the
purpose of adding & new and distinet wndertaking."l Surely it is a
cardinal rule of the interpretetion of contracts that a'construction
should be sdopbted which gives effect to the primary purposes of the
parties, rather than a construction which would nuliify the result

they sought 10 sccomplish., Yed the carriers interpretation, if adopted,
would snuff out meaningful vitality from Article II.

Under its point 2, the carrier comeits another serious
error; it confuses the substantive rights accorded the labor
orgenizations under Article IX with the proceﬁural mechanism
established for the effectuation and enforcement of those rights.
Thus at page 5 of the dissent the csrrier seecks to moke much of the
board statement that the rule that it recomuended was "largely
procedural.” Again it is important to observe that the coniract
betveen the parties is the agreement of September 25 and not the
board's report or its recommendations. The plain fact is that the
agreement of September 25 includes the substantive limitation
embodled in the sentence preceding Ssciion 1 of Artlcle IXI. Sections 2
and 3 relate to procedural oblligations imposed upoa the carrisr
before subcontracting work. Under Sseiion 2 advance ﬁoﬁice is not
required concerning “minor transactions.” Section 3 provides for
the situstion where the carrier hss not given an advance notice of

subcontrecting as required by Section 2. In such case the general

lThe dissent at pege 10, wvhen discussing sncther topic,
quotes another portion of American Jurisprudence vhich states the
rule force fully, "Interpretation of an agreement does not include
its modification or the creation of a new or different one."
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chalrman may demand the data therein specified. That section closes
with the significent lenguege, "Any dispute as to whether the contract
is consistent with the criteria set forth in Section 1 ﬁay be
processed o & conclusion as hereinafter provided." Thus the only
significance of the question whether the transaction in issue was &
"minor ¢ransaction" goes to the question whether the carrier was
obliged to glive the sppropriate notice under Section 2. At this
stage of the proceedings that question is irrelevant. The relevant
point is that under the last sentence of Section 3 a dispute as to
whether the contract is counsiztent with the cfiteria set: forth in
Bection 1 mey be processed to o conclusion.

In light of the above we can guickly dispose of the carriers
contention L, pages 2-4, relating to prior practice of the carrier.
As we obgerved above, the agreement of September 25 was intended to
confexr nevw rights upon the labor organizations end the cmplcoyees
they represent. If they were resiricted to thelir rights under past
practice there would be no purpose served in writing the agreementl
The past practice is relevant to the cese simply vo show carrier
recognition eveﬁ prior £o the September 25 agrecment thel employees
had craft rights to perform work on equipment even though it was
leased. Since there wes such carrier recognition it follows that
there is an unguelified right to such work in Iight of the unmis-
tekeable language of Article II.

Pert 3 of the dissent, peges T-9, likewise can be disposed

of quickly. The neuviral member ruled that the carrier &id not
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contend on the property that any of the five exceptions in Section 1
of Arxiiecle 1II vere sppliceble to this case, The carrier takes the
poaiticn apparently thet it is not obliged'to sdvanece all of its
cojoetions while the dispute 1s still on the property but mey advance
rev contenticns ab subsequent steges in the proceedings. It is not
necesgary Tor vs to discuss this guestion because the carrier %

page 8 of i%ts dissent fails to advance a single conbention that

guy of the five ezceptions of Scction 1 are in feet spplicable.

The most that cen beg said is ¢het it mekes & half heartad sbttempt

at justlificebion on the groun@ of exceptlon fi#e in Seciion 1

" . . . such vork csnnot bz performed by the carrier exeept at 8

signlficantly greaber cost . . "

The short answex to this contentlon
is that not & sCrap of evidence wes submitted to show that it wounld
have been more costly to do the work in a cerrier shop than to have
the work performed at the Cochran and Celli Garsge. As to the
furnishing of daba, the carrier concedes thst vp to the present
roment it has nobt Turnished the organiszation with the supporting.
data requesﬁed. It merely permitted an orgenization representgtlve
%o loock at the aubto lease and portion of the opersting instructions
of lessor. There is a vast guli batween letiing a party exanine a
document in the cusbody of the opposing party and furnishing the
complete text, Copiles of the documents should have been furnished
ag the ggreement requires so that the orgenizetion could study vham
ém length.

Vle gome row to the guestion of the monstary award under

s Avticle VI, Section 14, which reeds: "If there is a claim for wage
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loss on behalf of a named claimant, arising out of an alleged violation
of Article II, Subcontracting, which is sustained, the Board's
declsion shall not exceed wegez lost and other benefits.nece$sary

to make the employee vhole." Since the garage had possession of the
car for only T hours and 20 minutes, from T:45 a.m. to 3:05 P.M.,

the total hours of laboxr charged csnnot exceed end no doubt was

far less then thet time. The dissent asserits that claimant was‘
Yrully employea™ on the dey the Chevrolet was serviced and hence

it claims he suffered po wage loss. This contention ovesrlcoks
completely his right to perforgjggik o overtime. Under Rule T

of the sgreement bebtween the parties, effective Mey 1, 1948, claimant
would be entitled o time snd one-helf, with o minimum of one hour
if he had beemn reguired %o work overtime, OFf course, the overtiﬁe
-provisions of the contirect are not here at issue since the monetary
avard was on & straight time basis., Our point is sinply thet there
wes & wage loss to claimsnt. KHence the monetary ewerd is not only
within but, in_fact, is less than thet peimitted by Section Lit,

"wages lost and other

Undexr Section 1b, the award msy not exceed the
benefits necessary to meke the employee whole." Clearly, this
Janguage covers overbime pay. The awerd, however, ovrders pay only
"ot the proper straight-time hourly rste.” (Awerd ». 5)

On the facts, there is.ﬁo need to reach the gquestion
whether the board has power {o impose a penalty on the carrier.

Since the dissent ergucs the peint, a brief comment 1s in order.

It i¢ not true, &s the dissent clalms (p. 10), that “the special

- 10 -
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board is specifically prohibited from 'invoking a penally.'" No
such language eppears in the agreement. On the contrary, the
grant of exclusive jurisdictlion to the special board, conferred by
Article VI, Seciion 8, undoubtedly ceryies with it by implicaiion
suthority to provide eppropriate relief to the aggrievedkparty
inclvdicg & psnalby. The limitation of Section 1B applies only
+0 the speelfic circumsiences refevred to in that section,

The corriers’® final point (p. 10) is that the Emergency
Board did not zecommend the waien's proposel rggar@ing elief.
The foeb is that the Board 4id rot oddress itself to the lssue,
tﬁus lecving the issue to the parties. The carriers can base no

ergpunent on the Board tresiment of the issue.

Employoee Hombers:

Poul o. Mowasil

DATED: October X%, 1965
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