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PARTIES:.
TO H
DISPUTE: Chicsgo and North Western Transportastion Company

Brotherhood of Maintenance of Way Employes

STATEMENT OF CLAIM: Claim of the System Committee of the Brotherhood
thats

(1) The dismissal® of Foremen J. A. Hameed for alleged
ancident involving a Little Giant Crasne and s hy-
rall truck was without just and sufficient cause,
arbitrary and excessive. (Orgenization File T-2-3610;
Coarrier File 81-23-42.0),

(2) The claimant shell be reinstated with seniority and
2ll other richts unimpalred and compensated for all
wage logs suffered.

*The Claimant was dismissed from service on December

8, 1982 and returned to service on August 11, 1983 and
claim now before the Boesrd is for sll monetsry loss be-
tween those two dates.

FINDINGS:

This Board, upon the whole record and all the evidence, finds
and holds that the employes and the Carrier invelved, are respectively
employes and Carrier within the mesning of the Rallway Labor Act, as
amended, and that the Board has jurlsdiction over the dispute herein.

Cleimant was a regularly assigned Track Forewsn, .performing
gervice on Carrier's Tsra Sub-Division. He wss in charge of a hy-
rail vehicle, which he parked con the main line a t MP 228 on
November 16, 1932, =nd procesded to perform service ocutside of
his venicle and along the rigzht of way at that location. Section
lasborer E. P. Thielen was working with claimant at the time.

While the claimant and the laborer were performing work at
Tara, a Little Glant Crane, shoving = gondola gherd, operated
around e curve south of c¢lsimant's location and headed north to-
ward where the claimsnt snd laborer were working. When it became
apparent theat the approeching crane was not going to stop, the
labtorer working with claimant attempted to flax the wvehicle down.
The claimant desceribed his actions in a subsequent investigstion:

"Bealized the Little Glant was still coming, wasn't
slowing down so I jumped in the ditch. Start waving.
I moved back closer to the track. Start waving trying
to get hils attention in the mirror. ¥y trackman,
Thielen sald, 'He's not zoing be - he don't see us.
He's not goling to be able to stop. I ran towards the
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"opnogite side of the track to get into the truck

to drive it forward. While coming across the trsck
to the other side, I slipped on top of the ties, fell,
realized thet I couldn't get into the truck at that
time, s0 I rolled in the ditch. And st thet point

he had hit the section truck."

Following the collislon between the gondols car being
shoved by the crane and the hy-rsil truck in charge of claimant,
the operator of the crane, the flasman who was riding in the gondola
car, and the claimant were notifled to gttend investigation on
November 26, 1982, on the charge:

"Your responsibility in connection with sccident zt Tare,
Tows, MP '228.0, on November 19, 1982, involving Little
Giznt Crzne and hy-rail truck."

The investizatlion was postponed and conducted cn December 1,
1982. A covy of the transcript of the lnvestisstion has been made
a pert of the record. Following the investisesetion, clesimant wes dis-
mirsed from service on Decemr B, 1982, Ee was subsequently re-
instated on August 2, 1982, without prejudice to his right to pro-
gress the eclaim for pay for time lost.

In the course of questioning the claimgnt ln the investi-
gation, the following Rules of the Engineering Department were
cited:

n1062: Employes in charge of hy-rail vehicles will
be responsible for thelr safe operation.

1065: Informstion received concerning movement of
trains does not relieve the employe in charge
from the resvonsibility of protecting a2 hy-
rail vehicle against trains, track cars, on
track equipment and other hy-rail vehicles,

10673 Before movemant of hy-rail vehicle is started
there must be a thorocugh understanding as to what
part each occupant must teke should zn emergency
arise necessitating prompt action.

1077: Hy=-rall vehleles must not be left unattended
on track. They must be removed from the track
or nrotected by flag when not in use."

Claimant statéd thet he was familiar with the rules cited.

From our study of the transcript, the Board is convinced
that clsimsant wes in violation of the rules cited, particularly
Bule 1077. The fact that others involved in the collision may hsve
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had as much, or even perhaps more, responsibility as claimzant,
may not be used as an excuse by claimant for his violation of
the ruleg. The dicscinline imposed on claimant, amounting to
gttt eight months suspensinn, wess not arbitrsry, cespricious, or

in bad falth. The cleim for pay for time lost by clalmant while
out of the gervice will be denied.
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Creirman, Neutral Member

Claim denied.

Carrier Member’ ' gsgabor Meqber.
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