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PARTIES: Brotherhood of Maintensnce of Way Employes
TO :
DISPUTZ: Chicagso and North Western Transvortastion Comvany

STATEMENT OF CLAIM: "“Claim of the System Committee of the Brother-
hood thgat:? '

(1) The thirty (30) day deferred suspension assessed Foreman
S. ¥. Bemer for allegedly overating a Tamper in an un-
safe manner was without just and sufficient cause and
on the basis of an un-oroven charge. (Organizstion File
30.3745;: Carrier File R1-83-158-D).

(2) Foreran S. M. Remer shall be allowed the remedy pre=-
scribed in Rule 19(4)."

FINDINGS:

This Board, uvon the whole record and all the evidence,
finds and holds tha_t the employes snd the Carrier involved, are
resvectively employes snd Carrier within the meaning of the Rail-
way Labor Act, as amended, and thst the Board has jurisdiction
over the dispute herein.

Claimant was regularly assigned ss =z section crew foreman
2t Carrier's Illinois Division ¥Madison Yard, hours 7:30 AM. to
L:00 P.M., Monday throuch Friday. ©On Aporil 25, 1983, claimant
was moving a2 production tamper througch Edwsrdsville, Illinois, at
what 2 Hoadwmaster considered an unsafe speed while zvproaching &
public rosd crossing in the center of town. On Aoril 27, 1983,
claimant was instructed to a_ttend formal hearing scheduled for
Q:00 AM, May 3, 1983, in the office of Rozdmaster =2t Benld, Illinois,
on the charge:

"To determine your resoonsibility in connection with
your fallure to operat= tamper in a safe manner when
crossing Schwarz Street in Edwardville, Ill., K.P.
134.2, on Avnril 25, 1983 while employed as a trsck fore-
man on the Illinois Divisien.”

By sgreement, the hearing was rescheduled for 11:00 AN
the seme date in the office of Roacdmaster zt South Pekin. A copy
of the treanscript of the hesring has been made a part of the
record. We find that the hearing was conducted in a fair and im-
partial manner. Following the hearinz, c¢laimant was assessed
discipline of thirty days deferred susvension.

Carrier's Bules 1043 and 1044 of Rules of the Engineering
Devpartment, were resd into the hearing, and provide:
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"1043: Work ecukpment must give right-of-way to all
highway traffic. When aporosching a highway
where view 1s obstructed, the work ecuipment must be
stonvped =2nd the operator must have absolute knowledge
that erossing 1s clear before vroceeding. When necessary,
a member of the crew must flsg the crossing.”

"1044; Work equipment must be overated at a2ll times

st a safe spnered g5 the way 1s seen or known to
be clezr =iving consideration to curvature, grade,
visibility, condition of rail, loading snd wegther con-
ditions. Unless otherwise suthorized, work equipment
must not exce=d 30 MPH, except must not exceed:

20 MPH when coupled with other work egquip-
ment or hy-rail wvehicles.
10 MPH when passing stations, through yards,
over switches, frogs, railrosd, hichway
or Tarm crossings and throush interlockings.
10 MEFHE 4n back-uv movement. Track cars must
not be operated in reverse beyond first point
where they can be turned."

In the investization, or he=ring, the Rosdmaster testified
that he observed the tamper being opersted by clsimant anorosch the
crossing involved at sbout 20 miles per hour, snd that the tamper
did not slow down for the crossing. Claimsnt estimated his speed
over the crassing at 10 mlles per hour, snd when suestioned zs to
whether he reduced his sveed when he reached the crossing, his
answers were somewhat evasive.

There is considerable difference between s sveed of 10
miles per hour and 20 miles per hour for 2 tamper in a situation
of the kind here involved. BREule 1044 does not estzblish 10 miles
per hour as the safest speed in sll cases. There wss considerable
conflict between the testimony of the Hoszdmaster and th=t of the
cleimant. We sdhere to the vrinciple thet a Board of this nsture
does not weigh evidence, attempt to resolve canflicts therein, or
pass uvon the credibility of witnesses. Such flinctions are re-
served to the Cerrier. The Boerd may not oroperly reverse the
Carrier's decision simoly becsuse of conflicts in testimony.
Further, in a c=se of this kind the Cerrier has a right to rely uvon
the testimony of its supervisor.

AWARD

Chairman, Neutral Member-

\#*414x- AT Ciﬂ'7wa<k“fi~ jéfr Anﬁjﬂ&a/’,/

uarrier Membar- ¢ " Lgbor Membef

Dated: /\L;_7°J /7/ (587

Clsim denied.




