SPECIAL BOARD CF ADJUSTMENT NO. 924

Award No. 33
Docket No. 36-

PARTIES:: DBrotherhood of Maintensnce of Way Emvloyes
TO H
DISPUTE: Chicago and North Western Transportation Company

STATEMENT OF CLAIM: ¥Claim of the System Committee of the Brother-
hood thet::

(1) The dismissal of Mschine Operator S. Silguaro for alleged
insubordinstion on September 20, 1983, was without Just
and sufficient cause, arbitrary and caspricious. (Organi-
zation File 3D=4099; Carrier File 81-84-44.D).

(2) HMachine Operator S. Silgquero shall be reinstated with
seniority and all other rights unimpaired and compensated
for all wage loss suffered.”

FINDINGS:

This Board, upon the whole record and all the evidence,
finds- and holds that the employes and the carrier involved, are
respectively employes and Carrier within the meaning of the
Bailway Lobor Act 28 amended, and that the Bosrd has juris-
diction over  the dispute herein.

Cleimant, prior to hls dismisssl, was employed by the
Carrier ss = machine operator, operating an snchor machine in
the vieinity of Standard City, Illinois, wnder the supervision
of Anchor Gang Foreman Domingo Contreras. On September-21,
1983, he was notified to gttend formal investigzation on the
charge:

"To determine your responsibility forryour in-
subordination when you failed to perform your duty
as directed by your foreman when you refused to per-
form any work on September 20, 1983, while working
with the anchor Gang in the vicinity of Standard
G'ity' Ill.“ *

A transcript of the formal investigation has been made
a part of the record. In the investigation evidence was pre-
gsented that claimant refused to operszge anchor machine when
instructed to do so by his foreran, snd refused to apply
anchors with an anchor wrench when instructed by his foreman,
as result of which he was removed from the service. Claimant
admitted that he did not comply with the instructions of the
foreman, but contended thast his reason for such actlion was
inclement weather conditions - ralding. It was established
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that the remainder of the gang continued working for about one
hour after ¢claimant's refusazl. The foreman described the: rain
as lights stated that ¢laimant had a railn coat, and that the
gang -encountered no difficulties in arplylng anchors.

In Third Divislion ‘Award No. 22798, it was held:-

"It is well settled that employees must emmply with
instructions of their superior officers -nd complain
later- if they consider that they have been mistreated,
except wheré a real safety hazard may be involved., If
an employe contends: that a safety hazard 1s invrblved,
then the burden is on the employe to prowe that such
situation actually exists."

We find from the record vefore us in the present
dispute that claimant has failled to prove that a real safety
hazard existed at the time of his refusal to comply with the
instructions of his foremsn. Adverse weather conditions are
nothing more than an occasionslly unfortunate condition of
work, especizlly in track maintenance. We find that clsimant
was gullty of insubordination. Severe disclipline was warranted;
however, we consider permanent dlsmisssl excessive; taking into
congideration claimant's satisfactory record during his five
years of service. The time that clasiment has been out of
gervice should constitute sufficlent discipline. We will
avward that he be restored to service with seniority and other-
rights unimpaired, but wlthout any compensation for time lost
while out of the serwice. Claimant should understand that: the
purpcse of the award is to give him one last chance to become
a satisfactory and valued employe, and trat further major in-
fractions on his part will receive short shrift.

AWARD
Clalm sustained to the extent indicated in Findings.
QRDER

The Carrier is directed to comply with this award
within thirty dsys hereof.
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Chairman, Neutrgl Member

rier MemY¥er Labor Member~

Dateds ‘Q%M / l, /fz.r."




