SPECIAL BOARD OF ADJUSTMENT NC. o224

Awgrd No. 50
. Docket No. 58
PARTIES: Brotherhord of MNaintenance of Way Employes
TO" : :
DISFUTE: Chicsgo and North Western Transvortation Cc-mnany

STATENENT OF*CLAIM:"Claim of the System Committes of the Brother-
hood theh:

(1)} The thir+y (30) dsy susveasion ==sesced Machine Operator
' S. A. Walter for failure to weazr his herd hat was without
just and sufficlent cause, capriclous, exre-~=ive snd in
violation of the Anreement. (Orzﬂnizauicn File 8D-4256;
Carrier File R1-84-22-D).

(2) Cleimant S. A. Walter shall hsve his record clesred with
211 other rights 1.1nfa.m}::aa:!.re'q and sh21ll be compenszted for
ell wage loss suffered.”

FINDINGS

This Bosrd, upon the whole record and z2ll the evidence,finZds
and holds thet the employes and the Carrier involved, =re re-
spectively emnloyes and Carrier within the mesning of the Rallwey
Labor Act 25 suended, and that the Board hes Jjurisdictlion over the
dispute jtherein.

Claimant, with about nine years of serviee with the Carrier
at the time of the occurrence givine rise to the dispute herein,
wag emvloyed as = marhine operator at Adams, Wisconsin. At sbtout.
1:00 P.M,, Nove~ber 1, 1983, claiment uwas observed by the Train-
master driving spikes and not wearing s hard hat as reguired by
Carriear?'s gafety rules. He wss azaln observed about 2:15 P.M. hy
tha Trainmaster working wlithout a hard hat. On November 3, 19R3,
claimant was directed to zttemi » formel investigsticon scheduled
for 11:00 2.M,, Novemher 10, 1983, cn the charge:

"To determine your resvonsibilisy for failure to comply
with the General Regulatlons and Safety Rules when ycu

" were observed not wearing your hard haton November 1, 13983
n AdSIBS Iard."' |

Tne investigetion wss postponed gnd conducted on Naovember
‘15, 1983. A transcript of the investigsation has been msde a part
of the record. Tollowing the investigastion clsimant was assessed
discipline of thirty days susvension. -

At the investigation, clalmant's representative objected to
the charge, contending that "To determine your responsibility"
indicated prejudgment. We see no hasis for such contention. The
charge was to plzce clzimant on notice that the purpose of the
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investigation was to determine whether or not he violated the-
gafety rules. The Carrier pointa out that the language used in
the charge has been standard oan the Carrier!s property for
decades. Our experience on this Board seems to bear out the
Carrier's position, az in numerous prior cases the identlcal
language hasa been used in notices of chargé. We reject the
contention of the Organization in thlis respect.

in the investigation substantial evidence .ias presented
that claimant was driving spikes without having his hart hat on.
Claimant admitted working om a Job requiring him to wear a hard
hat, btut he was not wearing it. There can be no serious gquestion
that clalmant waa in violation of the Safety Bules., Claiment's
past racord, introduced intc the 1nvestigation. shows that he had
twe prior safety reminders.

The contantion was made in the investizabtion and in the
Organization's sutmission, that entering an employe's past record
into an investigation transerint precludes a fair and impartial
investigation. Some £éw awards of the National Hailroad Adjuste
ment Board have so held; however, in many awards in which this
referge has participated, we have consistently held that the in-
clusion of an employe'!s past record ia the transeript did not
preclude a falr and umpartial hearing. We adhere to that principle
hers. The past record may oanly properly be uszed in determining
the discipline to be imposed for a proven offense; but may not be
used Lo prove the offense withk which charged. _

The Organization also sontends that the assessment of
thirty days actnal snspenslion represents excessive and nndue
panishment. We cannot accept much contention, considering
claimant's prior record. See Awards Nog. 39 and 42 of this
Board concerning safety equipment, particularly hard hats.

AW ARD

Clalm denied.
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