SPECIAL BOARD OF ADJUBSTMENT NO. 9323

SCUTHEASTERN PENNSQYLVANIA TRANSPORTATION Claims of the Oorxrganization

AUTHORITY & J. Rebuck: Compensation
far Enginaar Training
and Dkt. Nos. BLE-55-013-T2
and BLE-55~014~T2
BROTHERHOOD OF LOCOMOTIVE ENGINEERS . Ca=e Nos. 291 and 292

OPINION AND AWARD OF THE ROARD

BSTATEMENT OF THE CLAIM: YProtest directive issued by [Robert R.

Emithers, the Authority's Dirxector of
Transportation Personnel) on February 13, 1895 for Englneer J. C.
Rebuek Acet. f 869352 to provide OIT tralning to {Lnglncor—Tralnee]
Dennis Whaley!® (BLE-95~014-T2) - : B,

Uprotest on bhehalf -of all BLE. Menbers -issuéd directives by (Mr.
smithers] to provide OJT training to Engineer Trainees." (BLE-95-
013-T2)

FINDINGS OF THE BOARD: The Board, upon the whole record and all the
evidence, finds that the parties herein are,
respectively, Carrier and Organization, and Claimant an Employese,
within the meaning ot the, Railway Labor Act, as amended ("KLAY);
that the Board is duly constituted and hasg jurisdiction over the
parties, claim, and subject matter herein; and that the parties
were given dus notice of the hearing, which was held on Juna &th
and 7th, 1995 and on June 27th, 1%95 in Philadelphia, Pennsylvanla.

The disputes come t¢ this Beard pursuant to Sec. 402 of the
collective bargaining Agreement dated August 14, 1991 (the
"Agreement") between the Parties. The Agreement became amendable
on July 14, 1991; and the Organization filed notice under Section
6 of the RLA, seeking to amend the Agreement, The Parties have not
successfully concluded negotiations for a new Agrecement; and the
dispute resolution procedures of RLA have not yet been exhausted.
The RLA requires, as a general matter, that parties mailntain the
status guo during the dispute resolution process. It is not
disputed that the obligation to maintain the giatus guo was Jin
effect when the BAuthority ordered kngineers covered by the
Agreement to provide on-Job Training ("oJr") to kngineer—Trainees.

The Oryanization protested the Authority's actions, asserting
them to violate ilts obligation to maintain the gstatus guo. It
sought in Federal Court to declare the actlions viclative of Sec. 6
of the RLA and to enjoin the Authority from requiring its members
to train Engincer-Trainees. The United States District Court for
the Eastern District of Pennsylvania in Brotherhood of Locomotive
Engineers, General 'Committee, SEPTA v, Thomas Havward, C.A. 95—
0874, determined the dispute to be "minor" within the meaning of
Se¢. 3 of the RLA, making it subject to resolution through the
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Agreement's negotiated grievanee procedures, as the Authority had
urged. o©on that basis, the Court denied the Organization'e requeste
for injunctive relief. The Court retained jurisdiction over the
dispute, pending arbitration. Thc.organization then progrecsed the
claim= undear those procedures; and, by agrecement, the Parties
presented thom to this Board on an expaditad bagis.

In accordance with the procedures used by the Parties, they
filed Pre-llearing Submissions and then prescnted witnessece, who
preasented sworn testimony on areas in dispute. Additional
dvcunents referred teo in the testimony were offered and recaived,
The Authority was granted permission to submit an additional Brief
on the status and use of the Transcript of the court proceedlng, to
which the Organization made an oral response.

The history and clrcumstances surrounding this dispute were
presented in these written Bubmissions and by Organization
witnesses Thomas €. Brennan, formerly the oOrganization's Local
Chairman and later a Legislative Kepresentative and Assistant to
the President of the International Organization, and Joseph A.
Cassidy, Jr., Vice-Preslident of the international organization, and
by Thowmas M. Webb, - the Authorlty's tormer Chief Industrial
Relationg Officer, Robert R. &mithers, the Authority's Director of
Transportation Personnel, and John V. Fio, formerly the Authority's
Director of Manpower and Labor Relations ¥or the Rallroad pivision.

Based on the undisputed facts presented in the pre-hearing
submissjons of the Parties, the post-hearing .subnisgion of the
authority, the exhibiis attached to the submissions, other exhibits
received intoc the record, the sworn testimony of witnesses offered
by each Party and cross-—examined by the other Party with respect to
disputed facts, and the oral arguments of the Parties, the Board
makes the following factual findings, sunmaries of the positions of
the Parties, analysis and conclusions:

#tmtus and Use of the Court Record

Th¢ BRoard notes at the outset that, in the Transcripts of
Hearings before the Court which were presented to us and received
into the record, the Parties and the Court discussed the
applicability and 1ntnrpretation of cextain ‘prOV1sions of the
Agreement which are-at issue in this proceeding. Those discussions
were held in the context of the dispute then bhefore the Court and
without the benefits of the hearing and argument. presented to this
Board. While some of the statements of Party representatives in the
Court proceeding touched on matters before this Board, Authority
witnesses werge presented before us and were :subject to cross-
cxamination, including opportunity to examine them on their prior

2



SBA No. 957
Claim Nos. 291 and 292
Page 3

statemants. The comments of the Judge concerning interpretation of
the Agrasmant overlap thin Roard!s jurisdiction. They were made
without benafit of the rocord before this Board. Accordingly, the
Board's inquiry with reepcct to those issues iz conducted de n .
wilthout giving woight to the discussions in the prier Court
proceedings,

The Partiesx, Claimant and Engineer-Trainces

The Authority provides commuter transportation, inecluding
Yhaavy" rall =srvices, to the Philadelphia, Pennaylvania area. It
was formed in 1083 to assume the commuter dperafionz of Cénrail and’
its predecessor carriers.

-a . -

. A T .
The Organization represents certified locomotive sengineers
{"Engineers") employed by the Authority. Individual Claimant
Rebuck ls emploved by the Authority as an Engineer.

The omployees whose training is at isgsue in this proceeding
are hired and designated as Enginser-Trainees. They are not
members of the BLE bargaining unit and are not covered by the
Agreement. ' ¢

The Training Function

It is not disputed-that, under Authority rules and under
Federal Railroad Administration. ("FRA") regulations in effect since
1991 (43 CPFR Part 240), no train may bes operated except by &
gualified Locomotive Engineer. To become gqualified, Enginaer-~
Trainees must complete varilous aspects of trailning, part of which
consists of On—the Job Training ("OJT") conducted in the cabs of
locometives asg they are operated over the railroad by gqualified
Engineers. OJT includes familiarization with' eguipment and
physical characteristics and familiarization with train-handling,
including allowing the Enginesr-Trainee to operate trains under the
supervision of the tralner. The Authority's ¥FRA-approved training
program takes 38 weeks or longer to complete.

The Authority has an ongoing need to train new Engineers,
partly to replace those lost through normal attrition and partly to
replace Enginecrs who leave the Aunthority to take bketter-paying
jobs on other Carriers. The Authority's prior efforts to retain
Engineers have not been sufficient., It is conceded that the
Authority has fewer Engineers than it needs, requiring Engineers to
work six day weeks.and reducing the number aof "extra" Engineers and
reserve Enginwers, For all that, there is no proof of instances of
curtailed service resulting tfrom Engineer shortages. However, the
need for additional Engineers is not disputed.
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Since the Authority's inception in 1983, 2l Engineer training
oxceplt OJT has been conducted by Rules Instructors, who are non—
bargaining unit employees of thae Authority. Approximately 21
current managers, including some Rules Instructors, are gualiried
engineers. However, with only certain limiteq exceptions noted
below, all OJT haes been conducted by Engineers.

Although the Parties dispute tha extent of the burden whiah
OJT places on Enginecers, it is not contested that training
represente an additional reeponeibility beyond that ncceamary to
operate trains. The Organization complains that, undar FRA
Regulations, Engineers may be held responsible for operating errors
made by trainees subject to their oversight, with consequent risk
to the training Engiheers” cértifications.”. o

The 1983 Etrike and ILtg aftermath

Labor relations between the authority and the Organization
began with & 108 day strike in 1983, following the Authority'’'s
assunption of commuter rail services which had been performed by
its predecessors. At issue in the strike were a number of issues,
including wages, : .

The Agreement which was eventually reached left the
Authority's congineers paild. at lower rates than on most other
carriers. A number of engineers exercised thelr flow-back rights
or applied for jobs elsewhere; and the Authority was left with a
shortage of engineers. It hired engineers from a number of
sources, including some "off the streett,

The Authority's new BEngineer-Traineess required training,
including OJT; and the Authority asked Engineers to perform the
training. liowever, +the Agreement which had been negotiated
containcd no provision covering training, 1t did contaln the same
recognition, management functions and emergency conditions work
assignment clauses which appear in the present (1991) Agreement.

The testimony is in conflict whether Engineers provided
training during the period immediately following the strike: Mr.
Brennan testified that he was instructed to  tell Engineers to
accept trainees, but that he refused and Engineers provided no OJT.
He testified that the Authority trained some Engineers '"on its
own". Mr. Smithers testified that he understood that Engineers did
provide training during the period, while Mr. pPio, who was present
during the period, acknowledged that they "flat out refusedm. I
conclude that Engineers did pot perform 0J1 during that period,
despite reguests that they do so.
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Tt is not disputad that the Authority 4did not gonpel Enginsere
to perform training during the period, Mx. Brennan asserted that
the Authority did not order Engineers to provide training because
it lacked authority under the Agreement to do oo, Mr. Plo
testified that the Authority had the right to reguire Engineers to
train, but that it elected not to force them to do so because 1t
did not wish to inflame the bad feelings left over from the strike.

Instead, in the Spring of 1984, the Parties began negotiations
for a side letter (the "Zide Letter") to provide for training and
compensate Enginecers for the performanCe of training duties. It
provided, in parts: . LI e

"(a) When an engineer-trainee is- reguired to:
receive con~the-jobk training, the engineer on
the job selected shall assist the trainee
about the responsibilities and functions of
cnglineers! actual working conditions.

(B} SEPTA shall select the engineer-instructor . . .

(C) The selected indétructor has the option to
refuse to be an instructor and will not be
subject to any adverse retailiation. If no
galected instructor  accepts the position, the
{Organization] and SEPTA agree . to an
arrangement teo provide instructors.

(D) The engineer-instructor shall permit the
trainee to operate the equipment under the
following [listed] conditions:

E

(E} A differential of §.50 per hour will be
pald (with a ninimun of $2.00 par day) in
addition to other earnings

The £ide Letter continucd to apply throughftho amandabla date
of the 1984 Agreement and until 2 new Agreement wag reached in
1988. As part of that Agreement, the 1984 Side Letter was renewed.
insofar as the record indlcates, Engineers who performed 0J71 for
Engineer-Trainees pursuant to the side Letter were allowed to
refuse the duty and were duly compensated. for OJT provided
throughout the period the side letter was in effect. Mr. Pio
acknowledged that "804%" of the problems involving performance of
OJT by Engineers disappeared following executicn. of the side
Letter.
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The Pay for Performande Concept and the 1¢91 Agraement

The 8ide Letter continued in force until the 1991 Agreement.
Part of the 1991 Agreement, reached only after some dalay,
provided, in Appendix A, for paymente made on the bazis of gseversal
caleyories of performance. The Iay for Pcrformanc ("PFP") program
was intended Lu provide Engineers with additional income over and
above base wages and allowances in return for improvements in
individual performance, service to the public and cost reductions.

one separately-negotiated portion of the PFP program provides
for designation of "Engineer-Instructors" and provides for payments
to Engineers whpo met the gualifications, who volunteered to serve
and who were appointed. -The requirements -included five years of
service as# a SEPTA Engineer and 95% attendance.

Eligible Engineers who volunteered were paid in equal
proportiona, pro rata on the basis of months of eligibility, from
a special PFP Fund {the "prp ¥und") of $150,000 for 1592 , anocther
8150,000 for 1993 and a f£inal disbursement of $75,000 for 19%4.
The PFP Fund expired, by ilts terms, on July 13, 1994, one day prior
to the amendable date of the Agrgement.

Witnesses for both sides confirm that the expiration date of
the Fund was at the insistence of the Authority, for the purpose of
having the PFP Fund not become a part of the Pgtatus gue" following
the anendable date. Mr. Webb, who did not participate in the
negotiations, testified that he understood that the payments from
the PFP Fund were separate from the obllgation of Engineers to
perform training and that the obkligation survived and continued
after the PFP Fund expired.

Authority witnesses Webb and Smithers testified that the PFP
Program was not successful. They complained, in particular, that
hiring restrictions and budget freezes limited the number of
Enginesrs trained during the pericd covered by the PFP Fund to two.
They asserted, on that basis, that the Engincer-Instructor
compensation provision was not cost-effective,

The Organization asserted, and Mr. Webb confirmed, that the
1991 Agreement had idncluded a change in the progression rate for
new hires to delay advancement from five to threa by 18 months,
The Organization also asserted, and the Authority d4did not refute,
the fact that the savings from that change in the progression rale
had specifically been earmarked for the PFP Fund. It ¢ontended that
bargaining unit employees had, therefore, "paid for" the PFP Fund,
an assertion disputed by the Authority.
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The fSection 6 Noticc and Negotiations Following

The Organization did, in fact, earve on the Authority a Notice
under sec, 6 of the RLA on August 17, 1%93. Included 1in the
organization's proposals foxr change to the Agreemant was <the
addition of & new Sec, 104 of the Agresmant (bDuties of Enginceres),
which would provide, in part:

{(a)} Locomotive enginsers employed by SEPTA as pear
Articele 1, Section 101 will be reaguired to perform =zall
duties as outlined in NORAC Operating Rules ., . - and
will comply with all “other rules that pdrtain o' tha
same, smooth operation of ‘the equlpmant .« - .

{(r} Locometive engineers . . . will performall required
brake tests, cab signal and equipment inspections
required of them as per the saB-1 ., . , that are listed
as their responsibility. When wmechanical forces are on
duty, except in an emergency, engineers will not required
to perform . . . duties primarily the responsibility of
the mechanical forces on duty . . .

(c} Except in emergencies directly related to safety or
the movement of trains, locomotive engineers will noht be
regquired to perform duties primarily the responsibiility
of other crafts. * * *

* F R

(f} Engineers shall not be raguired to perform any work
othey than that specifically identitied 4in this
agreement. Nor shall engineers he subject to discipline
for any refusal to perform any work not specifically
identified in this agreement u

The Organization's proposals for the new Section have not been
adopted. Negotiations have continued for a new Agrsement, so far
without successful conclusion. During the pendency of
negotiations, the RLA reguires that the §§g§gﬂuggg between the
parties be maintained.

In addition to its regular, ongoing attrition, the Authority
in 1993-%4 anticipated additional losses as other carriers
increased hiring, Beginning in 1984, the Authority hired trainees
for engineer positions and began to progress them through the steps
of the training program.
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After the period covercd by the BPFP Fund expired, Enginaears
ceamsed +o volunteer to train Engincor-Traincce. Despita the
urgings of the Operating Department, the Authority at first
declined to Ffordce Engineers to conduct training, on the theory
that volunteers are more effective at training and because, as Mr.
Webb toslLified, the Engincers were already upset at working without
a contract, the negotiations were at a delicate stage and he 4did
not wish to add another issue to the bargaining.

In the Fall of 1994, Mr. Smithers approachad certain Engineers
individually and offerad to pay them additional monieg to perform
OJ¥. The Organization protested the unilateral approaches, and the
Authority ceased its efforts.

In October and November of 1994, four named Student Engineers
completed sufficient training that they were ready tftor 0JY. ‘“The
Authority utilized non-bargaining unit Rules Instructors who were
qualified Engineers to perform the limited amount of OJT which was
immediately reguired. However, the Rules Department warned that
thers was a large class of Engineers - on the order of 35-40 ~ who
were coming throught the training "pipeline” and would reguire OJT
in late 1994 or early 1955 and that the training would exceed the
capacity of the Rules Instructors to provide. It contended that
delays in completing their training would be costly and
inefficient.

The Parties had been negotiating on the several issues which
divide them, but undertook separate negotiations in January of 199%
in attempts to resolve the training issue. It is not disputed that
the Authority successively offered to pay Engineers who perform
training an additional allowance of %$.35/hour, §.50/hour and
$1.00/hour, However, the Organization insisted in the negotiations
that all FEngineers eligible to perform training receive the
training allowance, regardless of whether +they are actually
perforning training. The negotiations were unsuccessful.

The Authority's Determination
to Oorder Engineers to Perform Training

Finally, in February of 19%%5, another Engineer-Traince was
releasad for OJT. The Authority determined not to hold back any
longer on its asserted right to force Engineers to perform
training. On February 13th, Mr. Smithers ordered Claimant Ruback
to train an Engineer-Trainee dquring the course of his regular
assignment. At other times in February and thereafter, 1t gave
saimilar ordorc to. other kngineers. Inaafar as the recard
indicates, Engineers have complied with the Authority's
instructions. < ) :



BBA No. 957
Claim Nos, 291 and 282
rage 9

The Organization thereupon filed suit in FPederal Court. Basad
on the Court's determinations, the Particz then inveked this
Board!'s juriediction. This proceeding followed.

POSITIONS OF THE PARTIES: The Organizatioen arguas that SERPTA

vicolated the 1991 collective bargaining
agreemant and the atatug guo under &e¢c. 6 of the Railway Labor Act,
45 USC Sewu. 156, when it directed qualified engineers, including
claimant Rebuck, to provide on-~the-job training to Engincer-
Trainces, beginning in February, 1995,

The Organization argucc that the work of tralning students ig
pot recognized work of hnglneers. It polints out "that all oJT
provided by Engineers prior te the events at issue in this
procecding was pursuant to the negotiated 8ide Letter, as extended,
and, latex, pursuant to Appendix A. ‘'The crganlzation points out
that both specifically provided that Engineers had the right to
refuse to act as instructor.

The Organization points out that +the Authority never
previously asserted the right to compel Engineers to perform OJT:
from January of 1983 ‘through July of 1984, there was a neesd for
training, but not until the Side Letter was agreed to did Englneers
provide training or the Authority ask them to do so. It asserts
that Mr. Smithers' testimony to the contrary was hearsay and should
be discounted as against the other testimony. The Organization also
points out that from July of 1993 until February of 1995, a similar
situation ewxisted; again, the ¥Engineers refused ito vuluuLeer Lfor
0J7T; and the Authority did not compel them to perform the training.

The Organization argues that Agency reliance on Appendix A as
the source of the Authority's right undercuts its abillity to rely
on the body of the Agreement. TFurther, the Union points out that
the Autherity's position that the PFP Fund expired, but the duty
did not is contrary te both the history between the Parties and the
fact that the Carriesr did not act consistent with the survival of
the duty by requiring uncompensated training. It asserts, in
addition, that the Authority's interpretation would negate the
volunteer provision of the appendix.

The Organizatjon argues that the inclusion of training dutiles
in Appendix A of the 1991 Agreenment does not create or recognize a
duty to train as part of Engineers' regular duties. 1t points ont
that Engineers have no separate "duty" to maintain 95% attendanca,
reduce on-duty injuries, maintain a clear record, reduce train
service costs, reduce accidents or increase on~-time performance.
It contends, instead, that training engineers is a function of
compensation.
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With respecct to the Authority argument that it has the
"management right% to assign the work under Rule 31003 of the
Agrocement, the Organization points out that the Agreement preservas
only mnanagement “"functionsY, not “rights®, It argues, in addition,
that management rights are compromised under law to the extent that
isoues arce subjocted teo collective bargaining and the reguirement
of the RLA that Partics make and maintain agreemente; and it
asserts thalt the lscue of training has, in faok, been addreceoed
through bargaining, not as a reserved right of managemant.

The Organization peints out, in any event, that only rightsa
not expressly modified or restricted are retained. by management
under Sec. 1003. It asserts that Sec, 502 (e) restricts the
Authority's rights to assign work beyond:-an Engineer's '"normal
assignment”, abhsent emergency or sxceptional circumstance. It urges
that the shortage of Engineers which the Authority seeks to
alleviate by requiring OJT has existed throughout SEPTA's history
and does not constitute an emergency or exceptional circumstance.

The Organization contends that there has been no showing, as
is reguired, that existing manpower is Iinadeguata to provide
present service or that there is any plan to increass service. It
points out that SEPTA was able to provide for addltional service
and capacity during the recent TWU strike and that the Authority's
projected budgets antivipate.no expansion of service. Thus, the
Organization contends that, even 1f this Board were to find that
the work is "Engineer’s work”, the Authority's abllity to assign
work is still restricted by Sec. 502 (e); since the Authority did
not meet the tests of that Section, it is still restricted from
compelling Engineers to perform OJT,.

The Organization also argues that Sec, 509 (c¢)(4) of the
Agreement. does not apply to non-bargaining unit employees and that
it relates to cmployees trained, not those who perform training.
It also asserts that Sec. 1004 is inapplicable, since training does
not, by any plausible interpretation, "improve productivityn.

The Organization denies that its Section 6 proposal to
cstablish a new "buties of Engineers® provision constitutes an
admission that those duties are not presently iimited. 1t asserts
that the proposal mersly represents an effort to define and clarify
the work of Engineers so as to avoid the type of problsm at issue
in this proceeding and not a concessicn that the duty to provide
OJT is a part of Engineers' regular duties,

In responge to Mr. Pio's testimony that former General
Cchajrman Riley said that the Organization would "see to it" that
the Authority got enough volunteers, the Organization contends that
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Lhe Organizulion's aseurances meant only that tha Organization
would try to ceonvines Enginecrs to de the work, not that tLhe
Authority has a right to force Engineersm to deo such work.

*he Organization disputes the Authority's assertion that it
"pald in advance” throuyh the PFP Fund for Engincers to continue to
perform OJ¢ until a new Agreement is reached., It arygues that the
PFP Fund utilized to pay Engineer-Instructors was ostabliched
separately from the other PPP programs and was funded by
restructuring the pattern agresement (App. B) to delay wage
progressaion for new hires by 18 months, thus paying for the fund
from monies otherwise part of Lhe pattern -setilement. Tha
Organization contends that it is the other portions of App. A - not
training — that were ‘intended to generate savings. . -

The Organization peoints out that the $.50/hour payment
provided for in the 1984 sBide Letter was prior to the FRA
certification requirements. It asserts that the increase in monies
provided for in the 1931 Agreement reflect the increaszed r»isk., It
asserts that Engineers have been afraid to provide training because
of Jjeapordy to thelr certification. It contends that the woney
serves to encourage bargaining unit members to accepl the risk,
rather than to compensate them for performiny the actual task of
training. The Organization argues that a £1.00/hour +o all
Engineers would be sufficient to entice them to volunteer. It
points out that the incentive.is not a "new" cost to Lthe Authority,
representing as it does monies diverted to the PFP Fund {rom other
sources. The Organization asserts that the allowance must go to the
entire unit and ¢ontends that a $.50/hour stipend vonfihed to those
Engineers who perform training is a step back.

The Organization urges that the issue belongs at the
negotiating table; and it complains that the Buthority's mandate to
Engineers to perform training improperly removes it from
bargaining. It argues that the dispute is appropriately resolved
in bargalining, as it asserts the issue has been resolved between
the Parties throughout thelr relationship. The Organization
assarts that the duty cannot be. imposed on them in the alzsnce of
an agresnment.,

The Organization peints to the testimony ©f Messrs. Brennan
and Cassidy that it' is not the practice on other properties in the
absence of a training agreement.

The Organization argues that the transcript of the Court
procecding should be considered by the Board, even though it also
concedes that this a de novo hearing, because, it asserts, the
transcript contains representations by the Authority, including
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inconsistencies between its position there and here, which ars
relsvanl to the issues in thls proceweding. It alec urgas tpat tha
transcript provides statemenls by the Judge which provide his
thinking on matters lncluding whether there has becen a contract
violation and of what cections.

the Organizalion argues that the claims should be sustained,
that the Boarda rind ithal the Board dJdeclare the Autherity!s
reguiremenlt to he vielative of the Agreement, and that the
Authority be ordercd Lo pay a basic day'a pay (cight hours) for
each time the Authorily has ordered an Enginser to provide OJT to
¥ngineer-Trainces. It contends that such penalty is permissiblae and
that it is necessary to remedy regquiring work outside the normal
scopa ¢of an Englineer's duties, even when payment has been mnaded,
and to deter continuing violations.

fhe Authority arguas that its instructions to Engineers to
provide OJT to Engineer-Trainees beginning in February of 1995 did
not viclate the Agreenment or its giatus guo ckligation. It asserts
that the instructions were consistent with the history on the
property and in the industry of Engineers performing such duties.
It assertas that the Organization is alleging that the Authority has
violated the Agreement; and it contends that the Organization
falled to meet its burden of proving such a violation.

The Authority argues that the availability of the PFP Fund
served simply as an inducement to make it unnecessary to compel
Engincers to serve as instructors, It points out that the Fund
expired, by its terms, on July 13, 1994, but it asserts that the
duty to train did not expire, either pursuant te the language in
App. A or in the body of the Agreement. It contends that the
structure of App. A and the expiration of the fund one day short of
the amendable date represent recognition of the separation of the
two obligations. The Authority asserts, therefore, that Engineers!
duty to train “continues® under the giatus cuo reguiremenL.

. The Authority argues that the obligation of Engineers to train

and the Authority's obllgation to compensate them are separate. It
concedas that the 1984 Side Letter was a way to compensate
engineers for the work, but it denies that the obhligation to
provide the service was conditioned on the payments. The Authority
asserts that, since it honored its commitment to make the PFP Fund
payments, even though there were only two traineees, Engineers must
honer their separate commitment to continue training.

The Authority contends that it is a management right under
Sec, 1003 of the Agreement to determine when it needs Ls hire new
people and have them trained. It is the Authority's position that
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it nas the rlyght under Sec. 1003 to have Engineers perform work
unless it has expressly glven up the right. It asserts that there
has been no modification or restriction of its right by any
specific provieion of the Agreemant..

The AuLhority argues that training is part and parcel of
¥ngineers' jub. It polnts out that SEPTA Engineers have always
provided 0JY'. The Authority asserts that the fact that the duty is
not expressly provided for in the Agresment or claewhere js not
determinative; it points out that mony dullies of Engineers area
unstated.

The Authority concedes that it attempte to obtain volunteers
to provide training, sincd¢ volunteers are likely to perform bettar.
However, it asserts that the fact that it seeks volunteers doesn't
mean it does not have a right to reguire the work to be done., It
argues that the fact that it tried lo improve performance with
bonuses and that no bonus is paid unless employees Ygo the extra
step” is likewise not determinative whether the Engineer has an
obligation to perform the basic dutiles.

The Authority rejects thé Organization's position that it is
not the work of Engineers to provide training. It points out that
both Messrs. Smithers and Plo testified that the Authority
possessed the right and had not relinguished it: Mr. sSmithers
stated that trainees from other Carriers who required OTJ were
trained by ¥ngineers prior to the 1984 Agreement; and Mr. Plo
stated that the Authority ghgse not to be in a position of forcing
Engineers and therefore opted for a less—-aggressive approach.
SEPTA argues that the fact that it wvoluntarily chose not to
exercise its right .doesn't mean that the Authority never had the
right or that it had waived its right,

The Authority points out that only one of the agreements with
other carricrs was introduced into evidence to establish an
industry practice; and it contends that Agreement establishes
nothing more than the practice on one particular property. It
points out, in any event, that the agreements described as being in
place on other properties relate to how much is to be pald for
service, not to whether engineers have the obligation to perforn
the training. Indeed, the Aulhority points to Mr, Cassidy's
testimony that, evén on the Long Island Railroad, if the Carrier
does not get a sufficlent number of volunteers, it zould forca
engineers to train.

The Authority denies that it is SEPTA'a position that sSec. 502

(e} of the Agreement 1s the source of its authority to compel
training, but it contends that the Section recognizes the
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Authority's right under Sec. 1003 to require Engineers to provide
training under the circumslLances of thie dizpute. IL asserts that
the Section's  definitions of Icmergency ¥ and "epucial
circumstances" are far broader than the Organization implies. The
Authority contends that Sec, %02e allows it to project ito neadg
and plan ahead to f£ind, hire and train sngineers — a lengthy
process — and not wait until it is threatened with shutdown as a
result of a shortage of Enylinsers. It arguea that, even whan it
estimates wrong, that doesn't negate its determlnation that thara
was a speclal circumstance. The Aubhority urges that kesping the
gelection, +training and certificatlon proceso on track ig an
unusual circumstance sufficient to invoke Bec. 502 (e)

The Authority also points out that Sec. 509 (<) (iv) of the
Agreement reserves to SEPTA the "manner® in.which a trainee 1is to
receive training., It contends that the determination of who is to
provide the training is an integral part of the "manner® in which
training is to be provided.

The Authority concedes the principle that Engineers who
perform training should be ‘compensated for it. It points out that
it offered a serles of proposals to compensate Engineers, including
the “henchmark" $.850/hour paid from 1984 until 1%%1, which it
subseqguently raised to $1,00/hour. It asserts that the sticking
point is the Organization's insistance on compensation for every
Engineer in the unit, regardless of whether they actually train,
which it asserts is a remnant of the now-abandoned PFP concept.

The Authority discounts the argument raised by the
organization that Engineers are afrald of jeapordizing their
certification by being held responsible for a traineels mistake,
It points out that there is an FRA appeal process under which the
Fngineer is only accountable if the Engineer is negligent, as well
as the trainee. It points out that the FRA Regulations came into
effect in Jnavary of 1992 but that the Engineers voiced no fear of
the certification risk as long as they were getting paid.

The Authority accepts the Organization's argument that
Engineers work because of pay and indicates that it is willing to
bargain over the amount of pay for the work of training new
engineers, but complains that there is no valid basis for it to pay
for work "not done by giving the money to svery bargaining unit
enployee. It assets that the Organization is attempting to use the
issue to negotiate an “across the board" raise.

The Authority contends that the oOrganization has taken
inconsistent positions, arguing on the one hand that it '"needs a
carrott to persuade its members to accept the additional

14



8BA No. §57
Claim Nos, 291 and 292

Page 15

responsibkility of training, but alsc asserting that the "carrot! i=
not really a carrol because it represents the Enginaars’ Yown
monaey", diverted from other places. It contands that ¢tha

organization cannot have it #hoth ways!.

The AulLhority argues that the Court hearings invelved only the
guestion of whether the dispute is major or minur, for which
purpose it asserts the Lest was whether any provielen of tha
Agreement “arguably" cuvers the dispute. It urgee that the Judge
lacked authority to determine the merits of the contract viclation;
and it asserts that his slatements constitute mere dicta. SEPTA
contends that, if such issue had been in disputo, it would have
presented evidence in that regard, which If 4id hot do. ™

The Authority asserts ¢that the Organization falled to
establish a vioclation of ot the Agreement. It urges that the
claims be denied.

DISCUSSION AND ANALYSIS:
.

Central +to the Authority's arguments that Engineers are
obligated to provide training as part of their regular job duties
is the concept that, although the PFP Fund expired on July 13,
1994, the duty of Engineers to train continued. The Board is not
persuaded. Appendix A is the sole provision of the Agreement under
which Engineers provide training. Insofar as the record indicates,
all training performed by bargaining unit employees between the
effective date of App. A and July 13, 1994 was provided pursuant to
the Appendix by Ingineer-Instructors who volunteered to conduet
training and received compensation through the PFP Fund for thelr
availability. .

There is no indication that the Engineer-Instructor
designation was intended to be elther mandatory or permanent.
Indeed, implicit in the provision for providing training through
volunteers is the concept that Engineer-Instructors may
"unvolunteer. Indeed, by providing for payment on a pro-rata basis
on the basis of monthly eligibility, the Appendix clearly
contemplates the possibility that Engineer may sometimes be
Engineer-Ingstructors, and sometimes not. To c¢oncludae that
Engineers who once volunteer may not withdraw thelr willingness to
serve would create a class of compelled volunteers - un oxymoron.

The Authority argues that the duty to require Engineers to
provide training as part of their basic dutles predated App. A,
continued during the period covered by App. A and the PFP Fund and
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survived after the Fund oxpired. Again, the Board Ia not
persuaded. We note that Sec. 1008 of the Agreement preovides that,

WSEPRTA 2and the Union expresely agras that during the
negotiations which resulted in this Agreement, ecach had
the unlimited right to make demands anda preopoeals with
respect Lo all proper subjects of eollective bargaining
and that the understandings and agreements arrived at
tharesfler are contained in this Agreoement. Tha axXpryass
provisions of thig Agrecpent for its duyation. thorafore,
constitule the gomplet olyg e

¥]

any._.. ast adveements, practices, work rules.
written abd oral understandings. customs and procedures
. « - " {(emphasis added)

Where, as in the 1921 Agreement, the Partiss have negotiated the
issue of training, Sec. 1008 provides, in part, that prior
practices, rules, customs and procedures are superseded; whal is in

the Agreement with respect to a particular subject constitutes the
terms and conditions relating '‘to that subject.

The Authority'!s vision of the training obligation would, by
contrast, have twe levels of training obligation - one by the
volunteer Engineer-instructors as set forth in ihe Agreement and
another, unspoken, mandatory procedure whers the Authority could
tap any Engineer, require them to provide OJT and pay them nothing
for their service. ,Alternately, the Board supposes, the Authority
mnight view that presexisting obligation as being suspended during
operation of the Fund, then "snapping back" upon its expiration.
Either way, the Authority's vision of the unstated training
obligation runs afoul of 8Bec, 1008, which both 1limits the
applicable conditions of employment to those szset forth in the
exprass provisions of the Agreenent and supersedes prior praclices,
rules, customs and procedures.

Moreover, there "is no evidence from the practice of the
Parties in their application of the Agreement during the period
subsequent to ejlther the negotiation of App. A or following
expiration of the PFP Fund to support the existenca of an
obligation to provide OJT. Indeed, when the PFP Fund expired, the
Engineers ccased to volunteer, and +training was needed, the
Authority did not invoke, or even assert, its "right" to require
Engineers to perrform the.tralning. Inslead, the evidence ig that
it first attempted to entice veolunteerg individveally to do the
training. In addition, it provided the 00T for the £first four
Engineer—-Trainees through managerial employees., It is not possible
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to rule out the Authority's stated motives For not assaerting its
rights at that time, but the record is clear that thare is no
artrirmative evidence Lo support the existence, or aven asgertion,
of the right claimed. _

As indicated; the Board conceludes that App. A aid not
establish or recognize Englineers! obllgationas to provide O ag
part of Lhelr regular Jjob. To the contrary, it dJdescrikad an
obligation which was botnh limited and voluntary, for which
substantial extra c¢ompensation was to be paid. Pa accept the
propositien that Fnyineers have an unconditional obhligation to
perform OJY1 without any. obligation to .pay sxtra compensation
agsumes that the Authority chose to pay extra for and accept
restrictions on a right it already had. .There is no support in the
bargaining history which led to the establishment of Appendix A for
such a proposition.

II.

The Management Functions Clause of the Agreement,
Sec. 1003, provides that,
"All management functions and responsibkilities which
SEPTA has not expressly modified or rastricted by a
specific provision of this Agreement are retained angd
vested exclusively in management.®

The Authority argues that the Management Functions provision
reserves to management the right to assiyn work to emplovess and
direct its performance, including the right to assign Enygineers to
train student engineers, -since that right is not "expressly
modified or restricted by a specific provision". For the rsasons
set forth, the Board is not persuaded by the Authority's argument.

First, as indicated in the preceding Section of the Discussion
and Analysis, Appendix A does constltute such a restriction, both
on its own and in light of Sec, 1008, However, even if App. A
were deemed not to restrict authority otherwise possessed by SEPTA,
it does not constitute an affirmative grant of authority to compsl
Engineers to perform training. The Board belisves that any such
right to require Engineers to train must originate, under the
Authority's argument, as a "retalined right" - one which is not
expressly modified or restricted by a specific provision of the
Agrecment. The Agreement does- not define the duties of Engineers;
however, Sec. 101, the Recognition clause, provides that it,

* . . , applies to work or service of transporting

passengers performed. by .employes specified herein and

governg rates of pay, hours of service and working
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conditions of all such cmployes engaged in the operation
of engines. . . used in performing the work or esarvica
provided by englneers, and other work recognized as tha
work of engineers . . . rasulting from the tranafar of
wgrvices from Conrall to SEPTA ., ., . #

The Board believes that the Recognition Clause daefines and
restricts the coverage of the Agreement, including the rights of
management recognized thereunder. E&ince it is the Agreement which
gives the Authority the right Lu direct and assign the particular
employees covered by it, the Doard concludes Lhat the Recognition
Clauge constitutes a limitation on t*he Authority's righte */ Lo
assign work. Thus, the Buard believes that the Authoriby could not
use the Agreement as authority to assign Engineers work balancing
the Authority's books oF¥'" ¥o-.paint “ig . buildings because the
Agreement does not apply to such work. S8imilarly, under the
Recognition Clause, the Authority may not assign Engineers work
which is not "work or service of transporting passengers”,
toperation of engines. . . used in performing the work or service
provided by engineers?Y or other work Yrecognized as the work of
Engineexrs®,

Providing OJT to Engineer-Trainees is clearly not a part of
transporting passengers or of operating engines and is not incident
to such work. An Engineer can provide both -services without any
training functions; indeed, training is arguably a distraction from
such service. Thus, it is necessary to examine what has been
recognized on the property (or in the operation of its predecessor
CONRAIL} as the work of Enginesers. If szuch work has not been so
recognized, it would thereby restrict the Authority from assigning
the work to bargaining unit Engineers.

The limited evidence in the record shows nothing about
CONRAIL's practice and only a2 limited amount akout the rest of the
industry. As a general matter, thae evidence is sufficient to
estakblish that Engineers perform OJT only when they are paid extra
for it and, in moest cases, only when they voluntezr. Adgain, I am
not persuaded that such -an industry practice supports the
Autherity's right to compel Engineers to perform OJT.

In this regard, the Board is not persuaded, as a general
matter, that duties for which tha Authority pays extra fall within

*/ Of the Organizationt's argument that the clause references only
mahagement "“funcilons" rather than YrightsV, the Board iz not
persuaded. The difference is semantic only and c¢learly incliudes
the activities which the Authority might do in order to operate the
rail system and manage lts personnel resources.
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the basic duties uf Englincers. If that were zo, there wauld be no
reason to pay extra for them. 8o, although the history of
dealings between the Parlies establishes that Engineecrs have
generally performed OJT for the Authority, it also vstablishes that
they have gnly done sv voluntarily and only for extra compensationt
in 1982, no work was conmpelled ox performed in the absence of
compensation; Lhe Side Letter was in effect from 1984 until 18yl
and provided for training on a wvoluntary bagis, for axtra
compensation; and Appendix A was in effect thereafter. During the
two pariods in which no compensation provisions were in affact
(1283 and 1994) and there was no ceontractual provision limiting
training to volunteers, the Authority did not ever compel, and
Engineers did not perform, training. oo U Cot

Neither are we persuaded that theé Ordanization's proposal to
add a new provision defining the duties of Engineers constitutes an
admission that they may presently be required to perform duties
without 1imitation or to perform the specific duties of training.
As indicated, the present Union Recognition clause is sufficient to
limit the Authority's right to assign duties without limitation.

The Board is not persuadded that work which may not be
compelled and for which extra compensation is always paiad
establishes that such wWork is within the basic duties of Engineers.
We conclude that such work may not be mandatorily assigned as a
reserved management right.

IXI,

Sections 501 through 504 deal with pay, work assignment of
work, picke and extra work, but do not list actual Engineer duties.
The Organization and Authority contend, nevertheless, that Sec. 502
(e} of the Agreement constitutes a specific provision of the
Agreement which bears on management's rights under Sec. 1003 to
agsign work. It is assumed, for purposes of this analysis, that the
Parties are correct. Section 502 (e) provides, in part, that,

"Engineers shall work the runs picked by them except
in emergencies or exceptional circumsiances when the
Authority shall have the right to assign work teo
employecs in addition to or in lieu of that picked by or
assigned to them when necessary to maintain schduled

operation or o provide adequate service to the public.
* % % N . ' .

The Authority asserts that Sec. 502 (e) confirms its right to
assign Engincers additional or dlfferent work "in emergencies or
exceptional circumstances", even if such work is not within the
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scope of regular Engineesr work. It contends that szince such
circumstances existed an a result of the shortage of Engincers, it
had the right to assiyn Engineers to perform 0JT. Thoe Organization
argues, conversely, that Sec. 502 (e¢) modifies or restricts
management's righl to assign work: it must allow Engineers to work
the runs picked and may assign additional work gnly when
emeryenclies or sxoeptional circumstances exist. It denies tha
cxistence ef any puch clrcumstances.

A review of the cvidence indicates that shortages of qualifisd
Engineers have existed on SEPTA since ita inception; they are tha
normal, ralher than "exceptional' circumstances. Moreover, there is
no indication that there is any Yemergency", either in terms of
inminent danger of interferring with present scheduled operation or
adeguate service or with future service projections. 'Indeed, the
tidal wave of Q37 which was anticipaled by the Rulas Department
doee not appear to have materialized. The 3% Engineer-Trainees who
were anticipated appear to have decreased to 13. In short, the
evidence does not persuade me that the Authority may rely on the
502 (e) exceptions to impose the additional training duties on
Engineers.

Iv.

Finally, the RAuthority argueas that Sec. 509 {c)} (iv) of the
Adgreement authorizes 1t to require Englineers o provide QJT to
Engineer~Trainees. That Paragraph provides that “[t]lhe manner in
which an cmployee recelves his tralning to become gqualified shall
be determined by SETPA." <The Board is not persuaded that the
reservation to the Authority of the "manner® in which training is
received allows it to regquire Engineers to provide OJT to Engineer-
Trainees. The Board is not persuaded that the Ymanner® in which
training Iis provided extends to encompass who provides +the
training. Further, the saction in which the guoted provisisn
appears relates to training of bargaining unit employees, which
Enginecr-Trainees are not. We conclude that Sec. 509 (g) (iv) doces
not suppert the Authority's position,

Ve

The Board notes that the Authority is providing compensation,
at the rate set by the 1584 side Letter, to those Engineers whom it
compels to provide training. Since the Side Letter was superseded
by the 1991 Agreement, the contractual basis for the payments is
non-existent; and@ the payments appear to derive from the
Authority's concession that some compensation 1is due for the
service. The Board c¢oncludes that, while the payments have served
to strengthen the Authority's eguitable position and reduce its
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potential liability, they neither satisfy nor excusa the
Authority's vieclation of the statug guo.

VI.

The Organizatliont!s risk-sharing raticnale for insisting that
all Engineers should receive payment for being avallable to train
is not persuasive; and the Board dealines to extend itas remediss to
Englineers other than those who have porformed the tralning.

The racord is clear, however, that the Authority has compellad
Englneers to provide training in violation of the Agreement. Ths
violations cannol bé characterized as unintentidhal or’ ineidental)
and award to each Engineer required to provide instruction for each
such violation of a day's 'pay, less Ythe 50 cents ''per hour
proviously paid is an appropriate remedy, consistent with industry
practice, to compensate the employees and deter Future viclations.

However, as both Parties concede, deternmination of
compensation to be paid to Engineers for performing OJT is properly
made in the course of collective bargaining. It is to that forum
that the Board directs the rartiss. It may be that the Parties
unltimately determine in bargaining to compensate Engineers for
training on a different basgis and determine that Engineers who have
performed training during this periocd should be compensated in the
same, or some other, manner. Accordingly, implementation ©f the
economic portion of the remedy suspended, pending resclution of the
bargaining process on this isgsue.
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AWARD: Both Claimes arc susctained, The Authority violated thea
Agreement when it compelled Claimant Recbuck and cother

Engineers to perform OJT for Engineer-Trainces. The Authority

shall cease and desist from compelling Engineers to provide OJT.

The Authority shall pay to each Engineer raguired to provide
instruction one day's pay, less the 50 cents per hour previously
paid, for each such vielation; however, both the obligation to pay
and the paymenl itself shall be suspended, pending rasolution of
Lhe issue in bardaining, and the Authority's obligabion to make
additional payments shall be subljesct to modirfication or elimination
as a result of that bargaining.

e anza. - - e

ORDER: The Authority shall cease and desist from compelling

Engineers to provide 0J7 immediately upeon the effective
date of the Opinion and Award and shall implement other provisions
of this Award within 30 days following the effeative date of the
Cpinion and Award. .

Authority Member ation Member
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