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Casc No. 1 of PL Board No, 7 is

attached for your information in the
event you do not already have it,
Although this was a 2.6-65 Agreement
dispute, we understand that theparties
agreed to submit it to a P.L. board
with Mr, Dorsey as Chairman.
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OPIHION OF ROARD

Pursvant to Agreenant of the parbics, executed Dﬁccnbhr &, 19%6,

- | . : Statemnt of the Case

: and in conplicnce with Public JTaw £9-456 (80 Stat. 208)-nnd»Rules and
|
|

Regulations promulgated by Halional Vﬂdl“"aan Boord, by autnority ol the

Rﬁilway Labor Aet, oo amended (45 U.5.C, 1)1«16}), +his Publie Law ﬁoard

!
} - ds duly constituted,
1 ° .
1 o . The issuz presented io:
|
| "In what cireussiancza, if any, do the rules,
A egroor ﬂ*nuﬁ, interpretations and setilements belween
o | - the Cerrier and the Union ;IClUﬂlﬂ” Lrulcl 111 of
the M2diation Agrecmsnt (Cas
7, 1965 end the inte rurabztio 18 th
' NOVember 24, 16t5 require conferzn
es a prerequisite to tne consolida
' : and/or agency positions et separai

C)
1‘\_
\_/
[}
u
ck
'."

3 February

By agreement of the pariies hearings were held in. Chicago,

. 1o be neard TO introduce relevant 0V1nean, 1o preseni oral argument and

to file briefs, The partics waived the filiung of briefs,

The Agrecumant of the partles specifys that:

. ",.. the bon:d shall conbinuz in session
I until the mattor subnitted to it under thls
e : Agrecwont is diapanmd of, which shall be within
& | thirty (30) days after date of this Agreement
, or within such other period of tims as the |
ol partiea nmharsiﬁe Ay u*raa." o , .

By stipu]ation of the partles, in the . courae of the hearano, thns tnnﬂ

livttation was atrioken¢." e  ;‘gff?5iL'

I1linois, The parties filed Suomissions and were afforded full opportunity




FRIDAIGS LD CONCLUSIONS

I.Bamm rennd

On February 7, 1965, the nation's reilrcads, represented by ine

lational Railway Jevor CGonference ond the Eastern, Vestern and Southeastern

Carrncr"' Conference Cormdtlens and the 7 n?ojer"' Mational Con;crcnﬂu'

Cormittes, wirich grovps inelvded tre Greal Morthern Hallway Company, herein

called Carrier, and the Transportation - Comwnication Employees Union, ;

herein referred to as Organiszation, entered into a National Agrecment,

Mediation Case A-7128, under the terss of which the cuployes represented

by the five organizations employed by ihe Cerriers, party to the Agreenent,

were provide

4 with stabilization in their employrment and many other bene-

fits under conditions spzcified,

Inter alia, th° Fevruary 7, 1965 Acreeuani contains a provision

‘which reads:

Cearriers to maka t;Cu“vlo:lcnl opavra
" the protective bvenefits provided by thi

“and/or transfor enployecs the “9nﬁut the

'bgre“n*nL& shall b; tu provide a fox ce adaquate

"tsRTICT.u ITT b T‘mIE"—‘T"j—‘m G E‘Gn‘-:;‘-:-':':‘gs
getion 1 -
%M(ngmrdtou- aeognise hﬁru
at
organizational changes, and in con31““_at
s
~

the carrier shall have the right to 14z :vsf vork
5

St
vhich do not reguire the cvoassing of cralt lines,

‘The organizations sigrnatorvy horeto shall enter into

such Jmaltmﬂnlinw pgreansnts with the carrier es

may be necesaary to provide for tha fransfer and
use of enployees and the allocation or rearrange-

‘ment of forces nade nasessavy Ly the contarmlated.

changa, One of tha puvpnsaa of swoh inplemanting

to t 1ha carrie raguirs mants
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Soon after thal Agreetent was execuled tha partles found thenselves in

e

disegreament as to when Article 101, Scotion 1, mandated "implerznbing

egrecmonts”,

Throtoh the prosees of colleclive bargu;nxnr 4he yarﬁies,

on loveiber ?4, 1965, ogreed upon on Jﬂt“l)?“bdbLﬁd vinich in pertinecat

pnrﬁ rcuda*

. .

" OPARIGIE_TIE TR ST ACRER TS
Toe poriien o the Agceenent of Fobruary 7,

1955, being not dn occord g b0 the meaning and
ntent of Artiele III, Secvion ), of that Agrce-

ment, have egreed on the following corpromise

Anterpretation to govera its spplication:

[ . .

S d, Implenenting agresmints will be
‘7 required in ke following situations:

(a) Vhenover th
involves ih
from ong s2n

~1roster to an
sealority di
exisied on Febru

c.!..

o
2
1
I
SR vy AR 4K
-y
M

‘o (b) Vmznaver the proposed: change, under
Y the agreecrnant in effect prior to
‘February 7, 19065, would not have
~ been peraissible without confercnce
~and agreement with reurcscntati?qs
of the Org anuuatlona

¥ oN N

M2 X W R ‘ 8

Vhen a careier makes a technological,

iE operational ox UTgu11ZﬂTiOﬂﬂ1 change which doeas
Cnot require an dsplanzating agresment, euployes

affectad by such change will be parmitied to
exercigse thair sendovity in conforaity with
existing senioriiy rules." -

_;'- . . -i- ; Page 4 - CARRIER'S EXHIBIT - 11




Hotwithstending that interpretation the portles herein find themselves

in a dispute as to vien en irglensnting sgreement Yaay be neczsecary® within

the contemplation of Article 171, 1(v) of the November 24, 1985

Interpretation, The digpute pertoins to "dualizatioa" o "consolldation®

"of ngency stutions--the rearrenging of egency work at two or nore

-ad jocent open estations being served by full time agents, so that oaly one

egent is assigned o the work at thz two or more stations on & regular

part~timz basis during his essigned vorking hovrs; the conseguence bzin

.

(]

the abolishient of agent positions the work o; whlcn is e zrged dn the
.

"dualization"
II Position of Orzanization

L

Tha Orﬂanlzatlon admits thai Carrier by virwue of ﬂruiCle 11z,

Section 1, of the February 7, 1965 Agreement has the'contractual right

10 "“dualize" agencies. But, it says it may not do so unilaterally when

an implenenting agreement is required; and, it points to Article IiI,

Sections 2, 3 and 4 of the Agreement which, vhen an impleranting agreo-

pent is "ecessary", require: (1) notice'from-Carriér folo*banmaat*oa-
(Zj.confcrence and agreement; and (3) in the dbsense of agreement raferral
10 a Disputes Committee, all within prescribed time limitations. Further,
Organization admits that when no inplermenting agreemant is "necessary®
Carrier may unilateraily effec ua{e.tha "dﬁlizafion". However, ihe fhrust
of Orzanization position is thﬁt“"dualization" by'its_yery nature c?eates
chang;a in hours,HWOrkiné conditions, iuefaased work load and setiing

N ' ' . .

¢ .. . Page 5 - CARRIER'S EXHIBIT - 11




appropr¢abn rate oo pay that waka necessary an implemeniing egroemznt ag
an indispensable condition precedent 1o effectuating a "dualization”,
| 11T, Position of Corrnnr
Carricr é.rgunn that: (L) Ariicle I[II of the February 7, 1955
A r"em;nt and th, Int"Tp30t43L0n of Noverber 24, 1965, mast be inter-

Schedule Agreement;

Apretcd in coanzetion with rules of the existing
(2) Carrier's manogement prcrogative to sbolish a position of agent or

create a "dualized" position is not circumseribed by the Schedule AoAu

[
Ay

nent or any other agresrent; (3) the historical past practice on <he
proparty has been for Carrier 1o create a new position and thersafter,

.

upon regquest, to bargain with the Organization concerning ratz of pay,
hours end working conditions; (4) in.a "duzlization” the contraciual
Arighté of {hs affected employes, on ihes propsriy, are not impaired;

(5) an imylemehtfng agreemsnt is required by the February 7, 1965‘Agrée- .
nent only to cure somz existing contractuél or 1egallbar to Carrier
‘excerﬂlswn~ the right of bhg cwrrlbrs 10 ms \c tnchnological, operavional,

~and’ organi zational chﬂnges" veutrd by Artlcle 111, Sec»iéﬁ i, of thai
Agr' sont .
= IV, Resolution
As stated, gawpra, Orzanization admits that Article 1IN,
Section 1, of the February 7, 1965 Agréemantﬂvesté Carvier with the right
10 "dualize" agencies: (1) wnilate wwally, if no 1wnlemnf ing agreamaﬁt.is

"naoesvar*"° and (2) if itha partiss reach an impasse as to th2 conteni of

.
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8 Ynocessary! duplementing egrocians., after conplience witn Ssstions 2

and 3 of that Article {han vpon resolution of the diffecences by ihe
Disputes Commitlee os provided in Scetion 4 of the Article,

The longuage in Lebicle T1T wnich gives rise to the dispute

boeflofte w3 is:

Section L. "ihe orpanizations signatory horeto
shell entor dnto puch [mploemoniing agreencntls
yith ths carrier aonay o neoosnary Lo provide
for ‘thz transfer ond wse ol end the
allozation or rsarrang : 28 nadc
nocessary oy tno conL;”,¢o go, COne of
the purposes of such inplemanting agreanentis
shall be o nrovdde a ;o:oe edeguate to nmzév the
carriers requiremenis." (Zmphasis supplied.)

Then in Section 4 which establishes ithe Jjurisdiciion of ihe Disputes
Commitiga:

v, .. The

o
(to the D' ea) shali not :“ﬂiggg
any._ogussy ‘ fend of tha coryrier 10
rake the chgggg put shall be confinad to the
nanner of implementing the contemplated change
with re SULLt to thz transfer and wse of employecs,
and the allocation or rearrangement of forces
mde nocessavy by the contenplated change.m

(Erphasis suppllcdw)

Note the like 1an~uﬂge in both Scctions 3 ani 4 as .to. the objectives to

be attained by an implementing agreement,
The parties, on Noveiber 24, 1965, sgreed that the mezaning of

ihe plrease "as may be necessary" as uvsed in Avticle 11X, Section 1, of

the February 7, 1965 Agreement is intar alias

b

-
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ifhenover the propose!
perenuant dn eflfes
250
¢ withoul conlersinne riad
» reprosentotives off whoe
: (Erphasiy ﬂnppllud.)

O

Thio we consirue s npehning
prior to _Fcbru.c:r:/ 7,

conlract or law, an implesznbing

L ehange

2, vould not have Do T

1945, founded in rule s, past prac

[54)

Jﬂsament Wi
JﬂﬂnLZHtJOH."

g lhot dn bhe ob sence Of o7 iy bar ezisiing

ice on ‘the property,

ezreonent de nov nocessary,

1, Rules ond Past Prosctice

In Award No,
1965) involving the parties herein eal

"dualize" egencies it vwas held:

1 of ”pecial~Board of Adjus

tmont No, 6J3 (January 13,

the right of Carrier to unilaterally

"le think it Is cl_hr.y recoznized by

the waight of aulthority

Aviards of the Third Div

Boards of Adjustrmant inhz

of 1ules or practices 1o

(and we find rons hexe) 3

: given agencey stations de

. cextent that there dis no
4ial amount of work to

is

‘may be conz ﬁlludbta vith,

longer
2 periorzed on &
pocition at ons agency location,

O: “‘ll‘r\..c 01"‘"

sion and Sﬁeczal

%, in thz2 sbsenc

H

the contrary,

wazre the work av

clines to such an

a substion= .

sueh work
o2 work at an-

other egency location where tna work has

sinilarly declined.,”

This we hold to be biﬁding

on hhxs propa rhv mhlch estop Cnrzler fro

prioe cOuzerenca aud nb?*‘mcnt of 1h pQrble

ase 1(’1'!{ t-hﬂ-t hhe’

are no rules or practices
"dualizing" agencies without

Inﬂeed fxom our

atudy

of th= vecord 1n this case Vi3, wauld cﬂma to hhn 84 ma concIUalon if the

-
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tacked Award MNo. 1 because

cl-
P

buring the heering Organiz&tibn a
it did not appear therein that 4hat Board considered the following rule
of thn 6ch°dule Agrnchﬁnt . |

YHIILE 2. Compenzation Mew or Changed Poaitiéns.

(a) Wnen new positions are created for
- vnich rales of pay nre not herain estedlishod,
or existing positions cnurerated in the wage
scale arc moleriolly changed a3 bo duties or
cormigsions, compeonsation will be arranged, by
mrtual angﬁmenu betwzon the Management aﬂd the
Organization, in conforaity with posivions of
the sarre class, or most similer therevo, on thz
- sure seniority district.”

Vo

This argunpnt is vrithout merit in that during the hearing in the stent
case the Orgenization admitted that it was the practlcn on the pruaartj

o - : -

for Carrier to unilaterally create new positions or materially chanze ihe

duties of an existinc osition; then, uwpon reguest of Organization the
(5] } -8 (=)

parties would g; nost facto confer and agree on "co”o ,sation". This

rule and past practlce in its Jnterpr tation and application, thﬂz fore,

~do not make “nccessary" an’ nnplnm*ntwnv agre bment vithin the contemplationl

of Artlcle III, Section 1, of the Feoruqry'7; 1965 Agrecment.

Ve find that all the rlbht“ and entﬂtlementu of employes vesied

"in them by Schedule Agreement and practice on the propsriy are unimpaired

by Carrier unildtarally effectuating a "dualization"bvy virtue of Article
I1I, Sectlon 1 of tha Pabruazg 7 1005 Agree '-nt5 Therefore, tha rules
and practices’ oir the propﬁrty do not present a bav to ef:ecuuatln a

"dualization" without an 1mplawent:ug abreamant as a condition pr edant.




2, Controets and Law

Orgonization edducsd no contracts, othér whan those referred
to horein, relevant and nﬂterial to the issue presented,

No law was cited by Organiustion which estops Carrier from
wnilaterally effeztuating o nqualization", Ve are cognizant.thit in come
states {hc approvael of a state epency rust be obtained before a carrier
can reduce the hours of service at an agency location, This is a bar to
"dualization" wiich muzt be dissolveﬁ with or withouﬁuan irplenenting
agrcemth; it cannot be set aside b&nﬁgreement of the parties,

Ve find no'contract or law vhich makes an implemeniing agreecnent
"necessary"® within the conteﬁglation of Article III, Sectiﬁn 1, of the
February 7, 1965 Agreement. But, whethar en irplementing agreszmeni. is or
is not necessary there remains the statutory dﬁty of the parties o bargain'
in good faith concerning ﬁages,.hours and working conditions as randate
in the Railway Labor Act,

. | 3;‘Concluéions
~Adjudicating the-quastion'presentcd:

"In what civewrstances, if any, do the
rules, agreements, interpretations and settle-
ments between the Carrder and the Union inclwl-
ing Artiele IIX of the lediation Agresnent
(Case A-7128) dated Fedruary 7, 1965 and the
interpretations thareto dated Noverber 24, 19465
require conference and agreemsnt as’a prevequisite
. . to the consolidation of gtations and/or agency
’ positiona at .seperate losations."

i




ve £ind that Article IIiI, Section 1, of the February 7, 1965 Agreeument
requires conference and agreement as a prervequiste to the consolidation
of stations and/or agency positions at separate locations in the follow-
ing circumstances- .
1 VHENEVER THE PROPOSED CHANGE INVOLVES
THE TRANSFER OF EMPLOYES FRCM ONE
SENIORITY DISTRICT OR ROSTER TO ANOTHER,
AS SUCH SENIORITY DISTRICIS OR ROSTERS
EXISTED ON FEBRUARY 7, 1965; AND,
'2, WHENEVER THE CONTEMPLATED "DUALIZATION®
WOULD BE IN VIOLATION OF RULES OF THE
SCHEDULE AGREEMENT OR OTHER AGREEMENTS
I EFFECT PRIOR 70 FEBRUARY 7, 1965;
OR, ,WOULD CONTRAVENE ESTABLISHED PAST

PRACTICES ON THE PROPERTY.

& TARR
"As per Conclusions set forth in Part IV(3) of Oplnlon, suoTa.
‘ /,,_\‘ o
| |
7

. /.. s '

Pl A O B R B el o
i /L'J )) .f /n/! f 2 J»(.L«L
/7 JOHN H, DDI“"Y " Chairman

‘ l/

et
e ™

>§C- .,rf "‘{j.{ L. (,n AL -
e .yw SV, MILTENOUSE, anlove mﬁmt’}‘ THGWSS C. DE BUTTS, Carvier Sistie

(r bo "43'\ ‘4’5"‘*’/ "“"“ "g" < “' ‘{‘ -d/'..ﬂ -
./

‘ : v - ) LTI

/ f'.' —f )J

Dated at Chicago, lllinoi.ﬁ his _—’ & \day of February, 1967

‘: - 11 -
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\SPECIAL BCARD OF ADJUSTMENT NO. 605

i “

{EARTIES ) BROTHERHOOD OF RAILWAY AND STEAMSHIP CLFRKS
FREIGHT HANDILE] RS, EXPRESS AND STATION LDMPLOYES

TO ) and

I[DISPUTE ) THE ATCH{SON, TOPEKA AND SANTA FE&E RAILWAY COMPANY

Case No, CL-5-W
Award No. 1

FINDINGS:

Special Board of Adjustment No. 605 was established on May 11,. 1965,
by an agreement of the parties signatory to the National Agreement of
February 7, 1965; namely, those carriers represented- by the National
Railway Labor Conference and the Eastern, Westemn and Southeastern
Carriers' Conference Committees, and certain of their employees
rvepresented by Employes' National Confervence Commitice, Five Cooperéting
Railway Labor Organizati_ons. The Poard was empowered to hear and
render awards in disputes submitted by the parties in accovdance with the
Provisions of Article vir of the aforesaid National Agreement.

The parties here are signatories to the February 7, 1965, Nationel
Agreement and the dispute kas been submitted in accordance with Section 3
of Ariicle VII thereof. Accordingly, the Board has jufisdiction of the parties
and the matter at issue.

The following has been submitled by the Brotherhood of Railway Clerks
Sor vesolution by this Board:

QUESTIONS AT ISSUE':

(1) Avre Santa Fe employes with a seniovity date of October 1, 1962
and earliev, who prior to August 1, 1965 were engaged in the

handling of Nationel Carleading Corporation freight at the Corwith

House #1, Chicago, [l., entitled {o protection undey the




2
- -

Februaiy 7, 1965 Slabilizalion k‘g'?‘eemené?
(2) If so, shall cuployes qralifying jor prolection theveunder bz
veturned lo the pavroll of the Santa Fe and cenipeonsated according
to the provicions of Article iV of the Februavy 7, 1965
Stabilization Agrectnent?

Section 1 of Avticle I of the aforesaid National Agrveement conlains
criteria and slandavds joy qualifying as a prolected emplovee so as {o
become eligible for the benefils of job security end protection of work vights,
Employec.s so0 qualifying ave o be velained in sevvice "...unless or uniil
retived, discharged for cause, or otherwise vemoved (;)y natural aettvition,
The term "employee (s)'" as used in this section obviously means a person or
persons in an employment rvelationship with a carvier party io lhat agreement.

' In the light of tie foregoing, lhe real issue uj)é?z which tkis case furns
is whether that group of persons described in Question (1) as '"Santa Fe
employes' may properly be trealed at this lime as "employees' within the
meaning, intent and afplication of Section 1 of Article I of the National
Agreement.

The Board finds the evidence of vecord supports the conclusion that
the employviment slatus of these employees was judicially determined to have
shifted from the Santa Fe Railway Company lo another corporvalion nol party
lo the February 7, 1965, National Agrveement, This delermination was a
rvesult of a successful suit by the Brotherhood of Railway Clevks in August of
1965 lo oblain enforcenicnt of its conftract of'lf‘cbafzzai*' 5, 1957, with Sunta

sp s f
Fe and Unizewrsal Carloading Corporation undev which the lalier agreed fto
"lake ovey' thuse Sunta Fe employees then (,Jng,ra:gcdt in freighl handling at
Covwith Warehouse No. 1 if and when iﬁ::e«v;’:ét/l Curloading rafiz{zr thar Santa

Fe decided to pevform thal work on ils own account, Onu August 6, 1965, the




the Santa Fe-National ''as needed' with full semorzty righis wmi 7rpawed

-
-y

i

UL&0 pisieict Cowrl for twe Novifern Dislvict of iols Tond Hhat the %
|

Girotlevheod s complaint sialed « cance of aclicn ¢nd enieved arn cricy R, |
inier alia, ewjeined Nationel Caorleading from wilkdvawing or impaiving {luw [
]

[

seirtovicy rvighis of the members of the Santa Fe group and from employing
new employees until all employees on the combined Santa Fo-National
seniority roster had been employed by Nalional Caevloading, and requived

National Cavloading and/or its sister subs cdzaﬁr’y Paada to emiploy those on

The main thrust of the pleadings and L‘estimmiy of the Brotlevhood in
the recovd of the case was that the Santa Fe group of employces was exlitled
as a matler of contractual vight to become employees of Naiicnal Cavloading
Corporaiion. The Court agreed and, in effect, so found by ordeving the
employment of those employecs by National Carloading. .

Accordingly, this Boavd finds that the order of the Courl constituted a
severance of the employment velationship thevetofore existing between tie
Saxta Fe Railway Company and the affected group of its émpioyees here
involved. Such scverance is a bar to their inclusion as protected eniployecs
coming wilkin the purview of Article I, Section 1 of the Naticnal Agreement o

February 7, 19€5,

AWARD
The answer to the questions submitted
is "No'".,
i =
L, ‘ //////é// ’//gtmz.:f
—y : Chairnan
7 .
,
. ‘/}r;&j

/\//f,/ e gl .'/ SIS
// 2)5/1 ///('/ P




TATCH HEIGUAS DISSLET TO AVATSD BQ, 1
of

SFECILL BOARD OF ADRJUSTHERT NO, €05

This Awerd wee wede through gress error. The Boerd excesded {ite
jurigdlction by not confining itself to the isﬁdﬁ eubzitted; by deciding
en izsue not submitted; and, by writipg en additicmal exception, rejecsed
by the parties in coentrect negotiations, te the éxistiﬁg agreerent,

In additicn to erceeding its jurisdictien, és sbova get forth,
the Board fmproperly amd witheut jurisdictional euthority pasged on matter
panding in U.E, Distriet Court feor the Reovthern Disﬁrict of Illioois,

Civil Actlon No., €5 C 1199, and improperly feplexented the Court's deciszicn

to include matters net before the Court.

There ig no baeis in jurizdiction for this Award.

i o~ . ya .o_. te )
Javuazy 31, 1487, / A - e
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' Seeremeer TERM, 1968

Winited SHtates Court of ﬁijpzals

Tor the Srventh Civenit -

Arem Ssss:;oxv, 1969

No. 17184 ‘ .
BROTHERHOOD OF RATLWAY, AIRLINE |
axp Steamsmp Crerks, FREIGHT |
HaNDLERS, JEXPRESS AND STATION App :
EMPLOYEES, : . United States Dis-
o Appellant, \. triet Court for the
v. : Northern District
) ' : ‘ : - of Hllinois, Eastern
Sproral, Boarp oF ApsusTMENT No. Division.
" 605, and THE ATCHISON, TorEKA |, S
axp Santa Fe Ramway CoMpaNy,
' Appellees. /.

C Mav 8,1969

Beforé Durry, Senior Circuit Judgé,-'Ku.EY and

Swyeert, Circuit Judges. -

Swyeert, Circuit Judge. This appeal presents.the issue
whether an award of a board of arbitration created by
private agreement between parties subject to,the Reilway
Labor Act is to be accorded judicial reviewlin a federal
ded in the Act for the
awards of statutory arbitration boards. In light of our
holding with vespect to this jurisdietional question, we
need not reach the subsidiary issue whether the arbitration’

court on the same hasis as provi

award_ in this case should be set aside.

peal from the '

¥
‘.
;
&
de
)
H .
., 0



17184 2
the Brotherhood of Railway, Airline end

- Steamship Clerks, Freight Handlers, Express and Station -

Employees,_filed, 2 petition in the district court seeking
review of an award of a board of arbitration created
by contract and designated Special Board of Adjustment
No. 605. The petition alleged that the award had been
entered pursuant to the provisions of the Railway Labhor
Act, 45 U.8.C. $ 151-188 and that jurisdiction to review
was conferred upon the court by Section 3, First (q)_of
the Act, 45 U.8.C. § 153, First (q). ‘ '

The wmmm%r =
of, the defendant, The Atchison, Topeka an (¥

Railway Company. Brotherhood of Railway Clerks v.
Special Bd. of Adj. No. 605, 286 F.Supp. 397 (N.D.IIL
1968). The court held that it was without jurisdiction
to review the award in question and that even if it had .
jurisdiction, the pleadings failed to establish any sufficient
ground for review. : '

The eontroversy which gave rise to the disputed arbitra-
tion proceeding grew out of a complicated bargaining
history. In July 1944, National Carloading Corporation,
a freight forwarder, located its loading operations on &
site served by the Chicago and North Western Railway
Company. National’s -employees doing freight handling

work were transferred at that time to C&NW’s payroll -

and a C&NW-National joint seniority roster was estab-
lished which mainiuined employees’ seniority rights with
both companies.

Although this arrangement prevailed during the ensuing’
years, in 1956, after it became known that National
conternplated another transfer from the CE&NW facility
to a warehouse owned by Santa Fe, the Brotherhood
demanded that Santa Fe enter into a joint seniority
roster agreement similar to that which had been in effect
with C&NW. Consequently, Santa Fe, National, and the
Brotherhood entered into a tripartite agreement on Feb-
ruary 5, 1957 whereby the parties stipulated that the
freight handlers then on the C&NTV payroll would be
transferred to Santa Fe without loss of seniority. The
February 5 agreement further provided:
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6. The National Carloading Corporation agrees
that in the event the work transferred from the
C&NW to the Santa Fe is returned to National, the
latter will take over the employees then employed
by Santa Fe in the combined National-Santa Fe
seniority district without loss of their seniority.

Subsequently, the freight handlers on the C&NW payroll

‘were transferred to Santa Fe and performed National’s

dock work without incident until mid-1965, when National
announced that it intended to exercise its right to resume
gupervision of this work itself on August 1, 1965. Em-
ployees who had been performing National’s freight han-
dling were informed that they could submit new employ-
ment applications and be considered for employment.
When National did not find it necessary to employ all
the freight handlers previously carried on the joint Santa
Fe-National seniority roster, the Brotherhood claimed
that those not employed by National were still technically
employed by Santa e and thus entitled to the benefits
of an industry-wide job protection agreement which had
been executed on February 7, 1965 by the National Rail-
way Labor Conference, Santa Fe’s bargaining agent, and
the Employees’ National Conference Committee, which
represented the Brotherhood. On the basis of a provision
in the February 7 agreement relating to job stabilization
benefits for “protected employees,” the Brotherhood
asserted that the employees who had not found employ-
ment with National were to be retained by Santa Fe
in their jobs and protected from loss of earnings “until
retired, discharged for cause, or otherwise removed by
natural attrition.” ‘ ‘

Santa Fe contended that its employment relationship
with the freight handlers in question had been severed

" by operation of paragraph 6 of the February 5, 1957

tripartite agreement by virtue of the fact that the dock
work involved had been taken back by National and hence
the freight.handlers were not “protected employees” within
the definition of the February 7 agreement.

Becaunse the parties were unable to resolve their dis-

pute, the Brotherhood submitted it to the “Disputes

R T P P e oF 1o et e ek it 9
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Committee” as provided in the February 7, 1965 Agree-
ment! In its submission to the committee created in
response to the request, designated “Special Board of
Adjustment No. 605, the Brotherhood advanced two 3,
specific questions: !

(1) Are Santa Fe employees with a seniority date !
of October 1, 1962 and earlier, who prior to
August 1, 1965, were engaged in the handling
of National Carloading Corporation freight at the
Corwith House #1, Chicago, Illinois, entitled to
protection under the February 7, 1965 Stabiliza-
tion Agreement? '

(2) If so, shall employees gualifying for protection
thereunder be returned to the payroll of the
Santa Fe and compensated according to the
provisions of Article IV of the February 7, 1365
Stabilization Agreement? :

Board No. 605 considered the questions and concluded
from the two collective bargaining agreements presented,
the tripartite agrecment and the February 7 Agreement,
that employment of the bargaining unit had shifted from
Santa Fe to National when National fook back its freight
handling work. Thus it found that the employees were
not “protected employees” within the meaning of the
February 7 Agrcement and were not entitled to benefits.

Thereafter, the Brotherhesd-file it iew
in the distriet court which is the subject of this appeal.
The district court entered swnmary judgment for the
defendant Santa Fe. We affirm the judgment.

1 Article VI, Section 1 of the February 7 Agreement prowvides:

Any dispute involving the interpretation or application cf any of
the terms of this agreement and not settled on the carrier may be
referred by either party io the dispute for decision to a committee
consisting of two members of the Carriers’ Conference Committees
signatory to this agreement, two members of the Employees’ National
Conference Committee signatory to this agreement, and a referee
to be selected as hereinafter provided. The referee selected shall
preside at the meetings of the committee and act as chairman of the
committee, A majority vote of the partisan members of the cornmittee
shall be necessary to decide a dispute, provided that if such partisan
members are unable to reach a decision, the dispute shall be decided
by the referee. Decisions so arrived at shall be final and binding
upon the parties to the dispute.

Lo
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It is our opinion that the district court ecorrectly
determined that it did not have jurisdiction to review
the claims presented. The first provision of the Railway
Labor Act relied upon by the Brotherhood to press its
claim of jurisdiction is Section 3, First (q), 45 U.S.C.
§ 153, First (q). That provision was part of a package
of amendments to Section 3 enacted by Congress in 1966.
The two basic objectives behind adoption of these amend-
‘ments were (1) to eliminate the backlog of claims pending
before the National Railroad Adjustment Board, and
(2) to provide equal opportunity for limited judieial
review of NRAB awards. 1966 U.S. Code Cong. & Admin.
News, 2285-86. The part of Section 3, First (g), upon
which the Brotherhood relies reads: ‘

If any employee or group of employees . . . is
aggrieved by the failure of any division of the
Adjustment Board to make an award in a dispute
referred to it, or is aggrieved by any of the terms
of an award . . . then sich employee or group of
employees . . . may file in any United States distriet
court in which a petition under paragraph (p) could
be filed, a petition for review of the division’s order.
. « . The eourt shall have jurisdiction to effirm the
order of the division or to set it aside, in whole
or in part, or it may remand the proceeding to the
division for such further action as it may direct.
On such review, the findings and order of the division
shall be conclusive on the parties, except that the
order of the division may be set aside, in whole or
in part, or remanded to the division, for failure
of the division to comply with the requirements of this
Act, for failure of the order to conform, or confine
itself, to matters within the scope of the division’s
jurisdiction, or for fraud or corruption by a member
of the division making the order.

The distriet_eourt: properl ﬂ}i.l.t onl ‘ards
of regular divisinntn;’ The ﬁRA' _are iyl 18w
of the sec ~and that consequently its jurisdiction to

review an _award of the “Disputes Commitiee” created
under the February 7 Agreement is precluded.

Section 3, Second of the Act, which, in peft'ment part,
provides for the creation of “special boards of adjust-

T R
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~ment” to consider and decide grievance-type disputes
which otherwise could be submitted to the NRAB is
inapplicable to the instant case. That section, even if

otherwise apphcable %nnot be the basis of Jumcdlctlon A J
here since ji ts anthority.d i fseonly o
wm‘ awards of spec1a1 boardg r

Sgctlon 3, First () ;ﬁlﬂpg{ ge ly
to. statutorz gg;gg The Specia Justment Board No.

> 15 not a statutory board at all but solely the proquct
of & contract between private pariics. Igoard No. 605 18 &
mmm%ﬁgfabhshéd by partics
WHo Tiappened .otherwise to be subject to the Act._Not_
every_form of arbitration in the railroad mduqtry i8
Sibjec of the Rail-—

ibject fothe LevieIIOVIsionseal Section. d.

way Labor Act. Even though the creation of Board
No. 605 was sanctioned by the Act, it was not a statutory
board and therefore not subject to the review provision
of Section 3, First (q).

The second jurisdictional basis proposed is that this
cause arises under 28 U.S.C. §§ 1331 and 1337. As aun-
thority, petitioner calls our attention to the Snpreme
Court’s decision in International Association of Machinists
v. Central Airlines, Inc.,, 372 U.S. 682 (1963). That this
case is inapplicable to the dispute before us is apparent
if we keep in mind the fact that Board No. 605 is a con-
tractual and not a statutory board. In Central Airlines,
the parties agreed to establish a system board of adjust-
ment to resolve grievance disputes. The Supreme Court,
in ruling that awards of an airline system board of
adjustment can be enforced in a federal court, made it
clear that agreements to submit matters to these boards
were not permissible but mandatory. The court observed:

The parties were placed under the statutory duty
of establishing and utilizing system, group, or.
regional boards of adjustment for the purpose of
edjusting and deciding disputes arising under existing
contracts. Id. at G36.

In fhe case at bar, neither party was directed by the
Act to establish the “Disputes Committee.” This com-
mittee was created by contract and was not a statutory
board hke that involved in Central Airlines. For the

2
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same reason, the two other cases cited by the Brotherhood
involving statutory boards ave inapposite. Northwest
Airlines, Inc. v. Air Line Pilots Association, 373 F.2d
136 (8th Cir. 1967), and Domingucz v. National Airlines,
Inc., 279 F.Supp. 392 (S.D.N.Y. 1968). :

There is no overriding equitable ground for finding
a source of jurisdiction here. The result of this case
cuts both ways, neither labor organizations nor railroads
can petition a federal eourt to review a private arbitration
board’s award.

Likewise the decision here is consistent with the na-
tional labor policy of avoiding court review of the merits
of arbitration awards rendered under eollective bargaining
agreements, United Steelworkers of America v. American
Mfg. Co., 363 U.S. 564 (1960).

The decision of the district court is affirmed.
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