AVIARD 1
Case No. [571-10-0

SPECIAL BOARD OF ADJUSTIINNT X0, 6
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PARTIES ) Delaware and Hudson Rallway Company
TO THE ) and

DISPUTE ) Brotherhood of laintenance of Way Emploves

fty

QUESTION Are the eighteen (18) crossing watchmen

AT ISSUR: (ldent¢£led in Attachment "A" to our
notice to Messrs. IIiltz and Aeighty and
identified within the '"Employes' State-
ment of Facts" of the Employes' ex parte
submission} entitled to be compengsated
at the rate of their compensation guarantee,
as provided for in Article IV of tie
February 7, 1965 Agrecement, on and sub-
sequent to the date shown for each?

COPIIIION Claimants in this case, who are Crossing Watchnen,

CF BCARD: cach refusced cor failled to acceprt a temporarvy assign-
ment as a Trackman. Although such assignuents Cross

seniority lines, they do not cross craft lines. Az each Claimant

declined the auSthﬂcﬂt Carrier removed him from the list of pro-
tected employees, pursuant to the February 7, 1865, Agreement.

Article II, Secticen 1, provides, in part, as

follows:
An emplovee sheall cease to be a pro-
tected employee in case of his...failure
to accept employment as provided in this
Article.
Article II, Section 3, contains the following
gentence:

When a protecied emplovce is ent
to compcnsation under this Agree
he mayv ke used in accordance Wrth
TexLs tlnc seniocity rules fcor vacad
relief, nolicav vacancieg, 0or sic
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relief, or for any other tenmporary
assignments which do not reguire the
crogsing of craft lines.

entitled to corpensation under the Agreement.
Lo accept the assignment, if it accorded with e
rules, since it did not reguire crossing crafi
furloughed Tracikmen, with seniority in that classification, mus
be called initially to £ill vacancies LI they are available angd
are required to be called under +the rules. It would be impro
-under those circumstances to substitute a Crossing Watchman o
a furloughed Trackman in filling a temporary assignment as Tr
man. :

The Emploves' defense rested neavily upon this
obligation of Carrier. While there were a nunler of furlouched
Trackmen during the 1966-1967 period involved, no specific evi-
dence was ever submitted to Carrxier or to this Cormittee estab-
lishing that on the davs involved in these cases furlouched
Trackmen were actually available and required to ke called pur-
suant to Article IV of the Wational Agrecment of August 21, 1854.
Carrier contends there was none.

In any event, a fundamental question is whet
each Crossing Watchman, who seemingly had no knowledge of
availability of a furloughed Trackman on the particular &
was called, may properly invoke seli~help and refuse the
ment rather than accept it and grieve Carrier's action. T
industry generally rectification of an emoplover's wrongful act
is through the grievance machinery rather than through the
employee's refusal to perform an assicnment.

{ U W

Although Carrier asserts in this case that non
of the furlouched Trackmen were reguired to be recalled, a letter
dated December 10, 1968, which it submitted in a related case,
Mii=7-2 (Award o. 66), indicated that therc were furlecughed Track
men who had made themselves available to Fill Temnorary vacancilesg
On five occasicns in 1966 and 1967 furloughed Trackmen werc com-
pensated on days when Crossing Watchmen were lmpronerly called

I

to fill temporary vacancies. However, furloughed protected
Crossing Watchmen wexre used for temporary vacancics as Trachmca
on 54 occasions and there was no claim that furloughed Trocion
were availalble and required to be called on those occasions. It
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AVARD 110, 16
Cacee No. 1Mo7-10-1

is revealing that cn the five occzsions where claims ware -
sented on be nal; of furloughed Traclmen, the furloucghoed Wateh
who were assigned to the temporary vacancy did accept the assicen-
nent in cont ast with the 18 occasions involving the Claimanits.
Award No. 66 of this Coumittee held that +three
of the Claiaants were properly removed from the protected list
for refusing to accept temporary assignments as Trackmen. The
present case involves theilr claims for compensation Lo? subbse-
quent dates, and for the first time evidence of physical incapac-
ity is offered. The claims must be denied. Since Ca :lcr's
action was sustained in the earlier case, each of the thrce has
lost his protected status. It cannot be restored for subsecuent

periods. There would be no terminal point in litigation if new
evidence could be developzd seeking to restore protected status,
which had keen previously denied on the evidence sukmitted.

- Of the remaining fifteen Claimants nine Ilatly
refused the temporary assignments, according to the mamoranda
of Track Supervisor Borst, which were submitted in evidence.
Another Claimant, George Olekszulin, did £ill the temporary
assignment for two days but then failed to return te work and
gave no reason for his continued failure to work. Mr. Olakszulin
did not deny Track Supervisor Borst's allegations and at ne time
submitted any justification for his refusal to accepit the assign-
ment heyond the first two days. He also ceased to be a protected
employee in accordance with Article II of the Agreement.

Joseph Osmanskil was called by the telephone cperator
at Hudson to fill a track vacancy on May 11, 1867. According to
Track Supervisor Borsit, Mr. Osmanski refused to accepi the assign-
ment. Although Mr. Borst himself did not speal with Mr. Osmanski,
the veracity of the Operator's report went unchallenged by Claimant

:
on the propsrty. It cannot the;efore be challenged successfully
on the ground of hearsay at this time.

In each instance Carrier acted with dispatch imme-
diately upon learning that a protected Crossing Watchman had
declincd an asscignment. It evidently did not investigate th -

e
son for an cmployee's refusal to £ill an assignment, even when o5
was given. Althoucgh Article II, Section 1, states that an employee
ceases to be protected if he fails to accept an assignment,
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Implicit in this cbligation is that the failure must Do without
cood cause. In four instances it is held thet Claimants head
acdecuate cause for their refusal to accept the offer of taem-
porary enployment on the specified cccasion.

At the time that Claimant Joseoh J :
to accept @ temporarv assignment as Trackman offered Tim by -,
Borst on June 16, 1960, he gave no reascen for his reiusal.
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Indeed, he gave no reason during the initial progressing of the
claim on the property. However, his claim along with thosze of

"

the cothers had been held in sbkovance pending disposition o
case No. IIN-7-E. The parties had agreed on January 11, 1¢
that "within thirty (30) davs following decision on Cass
the parties will meet for the purpose of making an effor
dispose of" the nending claims. The parties duly met on Jun
1969, and then for the first time reference was made to t¢
sical Q’SaDLll v of Mr. Pacnec.

g
A

Evidence of lMr. Paone's phvysical ceondition con-
sists of a vhvsician's letter dated HMay 28, 1969, which states
that he underwent surgery on July 3, 1961, znd i1s unaizie o
porform manual labor. Although this letiter had not bheen sub-~

nmitted prior to Carrier's decision to terminate lr. Paocne's
proteciued status, it nevertheless was available during the dils-
cussion on the propertv. Tho belated submissicn of such cvidence
dces not warrant imposing retrocactive ligbility on Carrier; it
did justify his restoration to protected status and compensation
Incident to that status, once Carrier was advized of the rezson

for Claimant® s Lnabllity to accent the assicnment.

Oon Julv 10, 1966, when Track Superviscr Borst callied

Martin B. Carev to offer him an assignment as a Traciman, .
Care' was not at home. Hr BorsL unoxo to M. Carey‘s hougekeensar.
Mr. Carev neither weorlkied the assignment nor communicated withy Moo
Ecrst. Eut there is no GV‘CuhCG that ae had ever received the
mescage Lrom tne houseliceper. Apparently, Carrior mace no £@IZort
Lo asceritain waether its single message on this onc occasion had
ever bhocon roecoliwved by lix. Carev. Cons Fuvhtli there is no evidenc?

et hie refused an a551cwmcnt. An emplovee's failure o ronort
for worl:, when there is no evidence that he reogedilved notilication
of it, is not a basis for fterminaticn of protected stactus. T
chblicaticn to notlify rests with Carrier, as deecs the burden to
prove notification. (Claimant was not regulred to prove that o

was not notificed. .



AVARD WO. 169
Case No. IE7-10-I

According to Tracik Supcrvisoer 30"“'“ m@: ran-
dun dated July 10, 19C6, Clarence Pringle was offercd a tomnorary
assignment as a Trackmaﬂ at Thompeson, Pa. The me O“a»duh gvatos
that My. Pringle worked on July 11, altheugh he "did not roturn
te worl." The duration of the assicament ie unlincwn. xr. Beoret
wrote tnat Mr. Princle cold me several weeks later that hie was
not able to do the work.'

Unlike most of the others, iix. Pringle hod not
refuscd the assicnment cut of hand. He did undertaiie it and
ceased only because of claimed inability. Loss of protected
status shiould not have been imposed under these circunsiances.
It was Mr. Boxst's memo itself which sct forth the rezscn way
Mr. Drlngle ¢id not work kevond the cne dav. Thug Carricer knew
and did not challence Claimant's assertion. There ig a diileren
between enplovees whne on principle simply refuse an assignment
and one who gives his reason for it. Since Carrier ¢icd noct
question it, the reason given for lMr. Pringle' failure to con-
tinuve teo work should have warranted continuation of his protectad
status.

Jonn . Andrejko wags denied continuation of pro-
tected status when he refused a temporary assignment as Trackmal
on March 16, 1967. Track Supervisor Borst's memorandun ctated
that. "Mr. Andrejko had worked the night befcre and refused to
accept this temporary assignment."

Article II, Scctions 1 and 3, do not presuppose

-
L

-

the reason fox

that a protected emplovee loses that status

accept an assigmment regardless of nis

he fails to
failure.
Andrejko's explanation

Nothing in the recoxrd indicates that lr.
lacked validity or that it did not justify his declination oI the
assignment.

AWARD

The answer to g

“he Question with respect
to 14 of the 1& Cressing Watchmen is o.
The answars to the Question with respect
to the others is as follows:

Martin Carey, Clarense
Andrejko are cntitled to be compen

Pringle,
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AWARD HO. 109
Case No. MW-10-Z

at the rate of their compensation
antee, as provided for in Article
~the February 7, 1965, Agreement on and
subgsequent to the date shown f£or each.
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Joseph J. Pacone is entitled to ke cem-
censated at the rate of his compensaticn
guarantee, as provided for in hArticle IV
of the February 7, 1965, Agrecemenit on and
subsequent to June 5, 1269.

— N
Milton Friecman
Neutral Member

Wew York, New York
Decenber 24, 1969



AWARD NO. 169
(INTERPRETATION)
Case No. MW-10~E

PARTIES ) Delaware and Hudson Railway Company
TO THE ) and
DISPUTE ) Brotherhood of Maintenance of Way Employes

QUESTIONS

AT ISSUE: I - (a) Has the Brotherhood of Maintenance
of Way Employes correctly interpreted
Award No. 169 as sustaining the claim
that Claimant John Andrejko is entitled
to compensation on and subsequent to
December 1, 1966 and is he therefore
entitled to now be compensated for the
period extending from December 1, 1966
to and including March 15, 19672

OR

(b) Has the Carrier correctly interpreted
Award No. 1692 as sustaining compensation

claims for Claimant John Andrejko ONLY for
dates on and subsequent to March 16, 1967

but not for any dates prior to March 16, 196772

II - If neither of the above dquestions are suscep-
tible to an unqualified answer, precisely what
additional compensation (expressed in days or
other time period) is Claimant Andrejko entitled
to receive by virtue of Award 1697

OPINION

OF BOARD: In its submission of the claim for John Andrejko in
casc No. MW-10-E, the Organization posed the question
whether he, among a group of 18 Crossing Watchmen

“identified in Attachment A, " were entitled to compensation

guarantee "on and subsequent to the date shown for each." Attach-

ment A listed the date for each claimant. In Andrejko's case it

was "12/1/66." ‘



AWARD NO. 169
(INTERPRETATION)
Case No. MW-10~E

puring the original correspondence on the property
Carrier had noted that Claimant would be allowed pay for the
period now in gquestion "less the nunber of days he worked for ,
the CNJ." It had been Carrier's position in the original case S
that Claimant had lost hies protected status in March, 1967, by
virtue of refusing an assignment as Trackman. Although the
correspondence had been attached to the Organization's submission,
no reference to it was made by the Organization. And Carrier's
submission had merely noted an offer to pay Claimant for "time
lost prior to March 16, 1967 in excess of time worked £for the
CNJ upon receipt of advice from the General Chairman as to time
worked for the CNJ." Both parties' arguments were addressed to
whether the 18 men had lost their protected status.

Award No. 169, in deciding that case, held that Claim-
ant's protected status had not been forfeited. The Award said
that he and two others "are entitled to be compensated at the
rate of their compensation guarantee, as provided for in Article
TV of the February 7, 1965, Agreement on and subsequent to the
date shown for each." The date shown in the Organization's sub-
mission for Claimant was 12/1/66. Thus the Award held that he
was entitled to compensation from that date.

Carrier now contends that since Award 169 was con-
cerned solely with deciding the issue of Claimant's loss of
protected status on March 16, 1967, when he failed to work
as a Trackman, compensation for the period involved was not
granted by that Award. It is true that issue was joined by
the parties on the common thread connecting all 18 men, which
was their assignments as Trackmen, and therefore the Opinion
dealt with that question.

But it is also true that the Organization had sought
compensation for a protected employee which had been withheld
from him. A carrier's failure to pay compensation due under
Article Iv for any reason or no reason may be submitted to the
Disputes Committee, as was this issue. If no argument is made
to support the reason given for non-payment, or if the argument

-



AWARD NO, 169
{ INTERPRETATION)
Case No. MW~-10-E

is not deemed sufficient, or if it is not discussed in the
Opiniocn, the specific direction to pay wages due from a certain
date is no less final and binding.

The original claim did not seek compensation beginning
in March 1967, but beginning in December, 1966. That is how
the claim was flled. Nothing in the record persuaded the Com-
mittee to modify the amount sought. Since the claim was upheld
in its entirety, payment for the entire period when Claimant
was denied compensation is due. The original Award must stand,
and compensation is owed Claimant from December 1, 1966. The
Organization's interpretation of the Award was correct.

AWARD L

The answer to Question No. I (a) is Yes.

/)4 Z/@ /Z/éj /Ll 5’7/7,\.

Milton Friedman
Neutral Member

Dated: Washington, D. C.
January,27, 1972
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COOPERATING u\.AE....Mﬁ—aV LASOR OREANIZATIONS

G. £, Leighty » Chairman . ' L‘_ ; j  John J. McNzmara o}ramumr
Raiiway Labor Building « Suite 8 b N R Fifth Floor, VFYW Building
400 First Street, NW. » Washlngton D. C. 20001 . 25 s 200 Maryland Ave., N.E. » Washington, D. C. 20002

Code 202 RE 7-1541 . ',‘ X Code 202 542‘7-}40
I‘ @ . '. =‘ . :‘r--.l=“_“ "" :
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January 5, 1970

Subject: Dispute Committee No. 605
Award No. 169
(Maintenance of Way Case)

Mr., C. L. Dennis
Mr. H. C. Crotty
Mr. A. R. Lowry
Mr. €. J. Chamberlain
Mr. R. W. Smith

Dear Sirs and Brothers:

I am enclosing herewith a copy of Award No. 169 signed by Referee
Friedman on December 24, 1969, This was a very complicated case but
I doubt that any dissent will be written.

Fraternally yours,

4§ T fln

Chairmar
Five Cooperatin

Rail Labor Organizations
Encl,

ce: Mr., L. P. Schoene
Me. F. T. Lynch
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