Award No. 190
Case No. CL-15-E

SPRCTAS. DOARN OF ADJUSTIENT NO. 605

PARTINS ) Prothiorhood of Dnilway, Alvline and Stearchip Clevhs,
0 ) Freighc Handlers, Express & Station Luployes
DISPUTE ) and
Penn Central (formor Mew York, New Haven & Hartford
Railrond Comp: iy)
QUESTTUNS _
AT IuSUE: (a) Did the Carrier violate i terms of the Mzdiation
Agreement currently in effect communcing July 1,
1965, when it failed to pay Mr. L. Brodeur properly
September 1, 1965 and each subsequent date thereto?
(b) Shall Claimant Brodeur now be paid $22.7883 per day
plus 9 cents hourly effective April 1, 19667
OPINION :
OF BOARD: On January 12, 1965, a Mmorandum of Agreement was executed

which provided for a Central Billing Departoent at New Faven,
as a nev seniority disetrict. Effective September 1, 1963,

. work was transierced from variocus freight stations, including
Spring{icld, Massachuscits. Upon abolishment of Claimaut's position at Spring-
field, he displaced on a position of Yord Clerlk on the Springfield Yanl Rosterx,
with a rate of $21.5624, as contreuvted to his former rate of 522.7888, as Genaral
Clerk. Thercofver, the instant claim was progressed for the diffevence of
$1.2264 per day.

The Carrier declined the claim on the ground that Clalmant
"failed to exercise his seniority rights to secure anotlher pesition whic' carries
a rate of pay and compensation exceading those of the position he elected to
retain, and he should therefore be treated as occupying the position which lie
elected to declinc.”

Tm turn, the Organization argues that any other position
available to Claimant would have requirad a change of residence.
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Thus, in issue hercin, is the gquestion whether Claimant
was obligated undzr Article IV, Section 4, of the Febwuary 7, 1965 Hotional
Agreement to obtain any one of several positions carrying a higher rate of
pay than the one be displaced upca at Sprinplield. A nuaber of these
positions with higher rates of pay are listed, namely, Waterbuvy, Manchester
and Wallingford, Conncciicut, withoul any indication of their distange in
mileage from Springtield, lussachusetts.

.

In ordar to roach the croe of this dispute, the pertinant
portion of Section &, Speeicle IV, is heveinafter quoted:

"If a protected emplrvee fails to exercise his seniority
rights to secure anotier available position, which does
not ¥ quire a change in residance,~==." (underline added)

A

We are also cognizanl. of the explaonation contained in the
November 24, 1965 Interpyetations, a8 stated in Section 3 of Article III, to
wit:

"When changes are mads under ltems 1 or 2 above
which do not result in on emplove being required
to +srk in excess of 30 normal travel route miles
from the rosidence he occupier on the effective
date of the chocge, such employe will not be con-
sidered as being required to cliange his place of
residence unless othexrwise agreed."

Additionally, we would note that in Award No. 144, the Bozod therein stated
as follows:

"We do not agree. There ir nothing in the provisions

of the February 7, Agroement or the Agreed Upon Inter-

; ctations which allow: an emplove to take a lower

ruted position and be compensated at his protectad

rate if the equal or higher rated position igtmw=

exceas of 30 novmal travel xoutr miles from the re-

aiden e he occupies on the effective date of the changa,
1]

-
= .

Furthermore, attoched thereto iz a vigoxcus NDissent by the Labox Meubers as
well as a Special Conculriag Opincon of Carricr HMembexrs.
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In essence, the Organization awpues that whenever an
employee has an option of selecting a position in excess of 30 miles
from his residence, it automatically falls within the context of
Section 4. The Carrier, on the other hand, conced s that Sectiou 4 of
Article IV, negatively provides for a situation whiech entails « change
of residence. Thexefore, in oxder to fall within the ambit of whethet
a chanpe of resideuc: 1is reguired, necessarily, would depend upon the
facts in that pavticular case.

Predicated upon the historic:l development of this
plirase since the Washington Job Protection Agreement, the Organization,
in reality, premises its thrust on the ground that the 30 miles provision
is a measurement--a yard stick=--which should not be ignored nor
debilitated by us.

We are keenly awar  of the vital concepts presen::d by the
opposing Aarguments of the parties. We are furthermore firmly convinced
that the phrase, "which does not require a changa in residence,” may not
be eliminated from our consideration in the inst. nt dispute. A carcful
examinntion of the submissions reveal that claime t's position at
Springfield, Massachusetts, was abolished. Thereafter, the Garrier
alleges that at least four othet positions were available in Connecticut,
with higher rates of pay. It would appear obviocus at this juncture,
without further details, that these othur positions would undoubtedly
entail a change of residence. We would be impriled to this conclusion,
repgardless, whether we adopted tha 30 milas criterion as a measuring stick
or evalusted it on the basis of the facts of tha porticular casc. In this
posture, wo are not im a position to «  texmine whe ser omission of dis-
tances were desigoed for reasons of obfuscation.

Therefore, it is our considered view, that Claimant did
not fail to exe.cise his senlority rights pursuint to Article IV, Section
&a

AWARD

The answer to Questions (a) and (b) is in the affirmative.
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{ lurzay M. Rohman
Neutral Member

Dated: Washington, D. C.
January 19, 1970



