AWARD No_;lf/(?
Case No. MW-12-E

SPECIAL BOARD OF ADJUSTMENT NO. 605

PARTIES ) Brie Lackawanna Railway Company
TO THE ) and
DISPUTE ) Brotherhood of Maintenance of Way Employes

QUESTION ' '

AT ISSUE: Are Crossing Watchmen W. P. McCormick,
J. R. Forgie, G. J. Logan, W. B. Bittles
and Herbert Harrington entitled to reim-
bursement for the loss of earnings suf-
fered during 1966 as a result of their
furloughs in February or March, 1966?

OPINION S N

OF BOARD: These claims of five Crossing Watchmen are for 1966.
With respect to Claimants Forgie and McCormick, Carrier
alleges that their protected status was lost as a result

of their failure to accept offers of employment in 1967, What

occurred in 1967 cannot determine -whether or not employées are

entitled to compensation as protected employees in 1966. . The

Forgie and McCormick claims accordingly must be sustained.

Carrier maintains that each of the other Claimants
declined offers of work as Trackmen in 1966 and therefore, pur-
suant to Article II of the February 7, 1965, Agreement, ceased
to be protected employees.

Claimant Logan swore on September 2, 1969, that while
he "could not have gqualified for track work had it been offered...
to the best of my knowledge, I have never been requested to take
track work nor have I ever received any notification to this

‘effect..." Claimant Bittles swore on September 3, 1969 that he

*3id not, at any time, refuse work as a trackman, after being
furloughed as a crossing watchman.” '
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The then Assistant Chief Clerk in the Division Engi-
neer's Office, Youngstown, Ohio, swore on April 8, 1970 that he
had contacted Claimant Logan by telephone "on or about Septem-
ber 27, 1966, and asked him if he would accept work as a Track-
man. Mr. Logan advised that he did not desire such work." A
similar affidavit was dated April 9, 1970 concerning Mr. Bittles,
who allegedly daclined "du2 to his age (62) and not keing accus-
tomed to such work." Theze affidavits are the reasons given by
Carxier that the protectad status of the two Claimants was lost,

c
tion that Mr. Bittles and Mr. Logan d irnz2d work as Trackmen

objective evidence supporting the Carrier's conten-
ecline
igs lacking, znd there ies no basis for giving graater credence

to eitner sot of the conflicting affldavits The burden rests
with tha Cerrier Lo esteblish the offer and tha refugal of an
assignment, and thzt hurdan has not been sustained.

Claimant Iav:

= & letier was written to
966, which stzted, as fallcwvs:

ve ie no Sispuba thal

nghon on Aungus
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ination o crossings, your
i s grosszing waktciman was

We hava positions open as trackmen at
Leavittsburg, Ohio, and Greenville,
Penasylvania. Will you please advise
if you are intsrested in any ol these
positions so that necescaxy arrange-
ments can ke made.

The Gereral Chairman replied to that letter on
August 31, advising that not only was Mr. Harrington unable to
do Trackman's work, but an implementing agreement would be
required for such an assignment.

Article IXY, Section 3 redquires a protected employee
to accept temporary assignments which do not require crossing
craft lines. Section 2 requires him "to accept employment in
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his craft offered to him by the carrier in any seniority dis-
trict...as provided in implementing agreements..." Was the
letter of August 9, 1966, a request that Claimant Harrington
take a temporary assignment, or was it advice to him that
permanent Trackmon positionz ware avallable for which there
must be an implementing agreement? The Gensral Chairman's
reply indicated thai he regardzd it as a permanent assignment
reguixing an inplemsnting agresment. Carrisy did not respond
that the coffer was for a temporary assigament. In any event,
its letiter was so ambigucus on the subject that it cannot ke
construad as a direction Lo take a templrary assignment pur-
uant 2o Article IX, Sacticn 3, which Claimant daclinzd.
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v stated that Trac
Or all Claimonts,

mployeas whin wans

inally, Carxri
avallable thycughiont 1S6S
the numkazr of permanent
ever, Trackman 2nd Cros:
senioyity roghers Lut
The fact that Trackman w
avtcuatically lost their
virtuz of the ovoraticon
vides that employazs o T2 provectad cnly if they falled
to retain or chtain a ition avallable in the exsrcelse of
their "seniority rights." Because the rules enable Manadgeieent
to £ill Trackman vacancies with furloughed emplovees from cther
departmants doze not impose an obligstion on Crogsing Tatchmen
to seek out the vacancies on such othaxr rosters, or elsz lose
protected status. Carrier may make temporary assigrmsnts of
Crossing ¥atchmen to Trackmen's vacancies, and tasn unjustified
refusal i¢o accept the assignments would cause logs of protscied
status, in accordance wiih Award No. 6€6.
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Conseqguently, the othexr thres claims also must be
upheld. ,

AWARD

The answer to the Question is Yes.

/)/‘7/445\ Sl
Milton Frieédman
Neutrai Member

May A; . 1971
washington, D. C.



