PARTIES )
TO )
DISPUTE )

QUESTIONS
AT ISSUE:

Award No. 242
Case Ro. CL-45-E

SFECTAL BOARD OF ADJUSTIZHT ID. 605

Brotherhood of Railway, Airline cnd Stoemship Clerks,
Freight Handlers, Express and Staticn Empluycs

and

Penn Central Travnsportaticn Company

1)

2)

Did Carrier violate Article I, Saction & of the Februaxry 7,
19565 Stabilization AgTecment on Monday, July 17, 1967, vhen
it arbitrarily =mads a foree reduction without firse glving

the required sixtccn houra' advence uctice te tho employess
affected bafove svch reductions vewe node,

5hzll Carxrvier now bz required to p&y-the folloving naxod
erployezs eight houvs' pay at pro rata rate of thair
raespective rates for July 17, 1967.

Southexrn Disirict

JT Cunningham JP Brenran ~ RB Bauley
JE Schualbach L. Hii1 GA FKenread
EW Lawson M. HNoman T. Hawiltoa
AC Dletz R Jawuag GB Verkamp
H. Chalk - P. ¥ooney LI Colliganm
J3 Powers SE Robarts KW Strickland
1A Plys WB Waddell RD Quackenbush
BA Pugh EE Crutcher Jd Bratechor
REZ Ioheide J2 Proffitt JP {Jillenbrink
DC Teapp ] Theopson FJ Brockmaier
L. Unger JB Teel SA Wilson
- J¥ Garwall RV Sexger MT Frya
R. Sund : DL Caxniger GA Toutcheff
RE Carpenter CA Pater MC Grace
JY Sparkman EP Hsumons JP Lowxy
T. Hopkins JH Haffiman JJ Bishop
FH Kayer TG lewis 11, Xilander
H. leder D Lemons G Haky
GE Ceozkley JR S=ztser LF Wiley
EG Eaaten AT Arostrony 83 Euwlay
‘HA Strabel GH Cleu=er CA Hill
RI Bloom J. Cooper KH,Hogan
BA Hair CW Hertmon 02 Hogan
JC Cartwright ¥ Ritcho RI. Hoots
E. Teeters CE Lindsay GO J2unkins
PM Wilkins &D McRinnzy W. Jonaes
V. Young L. Scott CH Jahnson
AA Weigend $J Waltart UL Johnson
JA Curxmina NM Goins Chaxles Joyce
JR Bennztt 0OA Hankins J¥ Karns
CA Welton M. Hart . Floriune King

TL Truxell M5 Haynes Willie King



CE King

C, Dallas

PA HMiller

P. Jackson
I Stona -

D. Wabb

PA Gillooly
LY MceGuire
HD Vazt

D. Bauser

C. Cunningham
G. Kasteunsmidt
RH Setter

A. Knust

L. Harville
FI, Sullivan
H. Fobley
G. Buchling
P. Clewants
EL Ecxron

JR Colsten
TR Colston
R. Warfisld
BA Garry

CR Gibbs

PO Benedict
WA Horey

H. Hiracla
GJ Fooa

EE EBz2rxy |
MJ Fishbaugh
EL Xolterman
CE Crouford
EI Socie

G. Frico

JH Wisza

1IN Boatulight
EL Bojyott

L. Gall

J. Shagkg

H. Fair

JO Taylorx

J4 Thorunbuxgh
RF Tochy
Oliver Turner
DR Via

ML, Hast

A. Vheatley
KZ wheatley

Jit Hurst

‘i Hiller

SE Morris

‘PA DRyen

KL, Skiivin
Y Vaotter

CHN ood

RE Resed

R. Richovdoen
M. Rosyg

I Avterbsevy
LT Bailey

DK Barker
Herian Bivans
JA Bramuzell
W¥ Brodbaeck
L. Burteon
Jual Cenacy
DI, Caughey
Ci! Ceeil
Eznry Clayborug
G Coy

Wocdrew Deerberg
RY D=pais

AJ Dietz

AL Dillon

¥ Dobbs

W1 Doig

MG Donchue

GY¥ Douaing

ML Druding

D. Dupzce

M. Evzas

CL Fantz

CL Frcziex

KD Ccorge

BRI, Gibscon

M. Grugna »
M. Grigmovre

BP Hozilicn

BA Hartwell

E. Thempson

Vii Kanbicoa

WB Woathsis

SC Boll

FK Shaw

Ray Hajino

EW Reaos

WL Bzard

I
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BJ Kmcher

Loe Lay

DE Lickliter
DM MeAlister
JR izndaz

BE Gombor
Brodericke
Clinc
Hiles
Milos

Mink

Hay

Pzvker

JR Paugh

C. Paoples
Joann Peternon
1D Phillippe
Hilliam Plank
JR Pool

RA Poules

w2 Poulos

G. Pritchaxd
Jo Rockey
Richard Roller
Ezary Roysier
M Ruff

BJ Russell

D. Scaringe
Helen Scarings
KP? S2ars
Frank Sima

EH Skelicn

¥3 Smith

T. Smith

WC Saith

CE Speer

JE Spaucer
MK Stonzking
EB Stoeut

K Stout

FE Stout

¥ Sulgrove
H. Forgus

#C Maley

CY¥ Douzlnan
CL Taylor

DA Walters
11 Fergucoen
RJ Walters

m.f
1L
WA
EI
HD
H.



SR White

W. White, 8R.
LP Willisms
R. Williams
AR Wilteg
EL ¥Wright

WA HMurphy

JD Zervas

PA Storckman
WE le=wis

WG Branan

RS Packer

VS Daffer

Hzle
Goodman
VanOveron
leal
Hooze
Buysse
Howa
MeFenzie
Eanedict
Andrews
Bale
McGennis
Grix
Vattraino
Love
tichols
Bugar
Charlton
Mzckris
Glowchewski
B. Du=moulin
Lourance
bolgnar
Waligora
Miesel
Yockey
Althousze
Booie
Petars
Walker
Dobson
Darcy
Schada

RL Browmn
Ezlen M, Allen
F¥/ Boyd

JA Glickert
JB Lanthrop
RE Robinson
CE Soendlin
GH Windler
Lillian Ronan
¥ DzLong

HL Jacobs

1.E Henry

Northern District

KM Goodnos
EP Minarchan
RE King

JA March

A, Luzdemann
F. Lis

R. Wolfe

D. Cornacchia
J. O0'Cennor
G. Brown

M. Kurray

E. LitWin

L. Passino
S. Ryzewicz
H. Lacdomann
J. Wilk

W. McQuilken
F. Habozny
G. Navarrette
A. Villa

C. Wing

M. Miller

V. Lis
Bennatt
Smith
Brisbee
¥orrell
Jacobs
Ford
Gratz
Bernler
Biondo
Schumann

A
E.
RB
FA
K.
JA
AL
SA
Rv
RG
L.
G.
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Knotts
Henthorne
Hall
Mayer
Rrug
Waddell
Roontz
Horton
Hopkins
Byrd
Matthews
Bitts

Sears
Nall
Bennett
Fye
LaPointe
Skocen
Peterzon
Cook
Stoll
Male
Baker
Catny
Bentley
Starr
Rodriguez
Grabowski
Hurley
Smith
Eolycross
Horris
Griffin
Crawford
Grabouski
Milton
Reed
Eatros
Zvirblis
Marek
Muczyaskl
Schmittou
Kennady
Rigley
Mullan



Avard Ho. 242
Cage lo. CL-45+«R

-l -
P. Muxphy H. Balecy R. Pcunders
M. Solack N. Poans H. HochArthyy-
L. Edick M. Radloff H. Avcher
G. Shafer J. Veliag' A. Enevles
F. Eilonfold " B, Beetowskis R, Sz
W. Jean T. Rankin L. inchaater
E. Anagucs V. Zolensk R. Wood
E. lottormaoor A. Longton J. vidak
H. loeshton H. Fellan’ H. Feo
I. Vance J. Faxrva H. theslaa
M. Yonka ° H. Pattenzude M, Sutliff .
OPINICIH | . : O
OF ED.ARD: Laete Sunday afternoon, July 16, 1967, the Carrier was verbally
notified by the Shop Craft uﬂirns that a strike uould CCIToNse
at 12:01 A,M, on July 17. 1ke Caxriﬂr, y

.-"'
.

wiumadiately talerphorned all avaiTeble ¢ ﬁusﬂarat€mo

Canaral Chaixmin and cdvissd them of the actlon of -

tha Shop Cxafis vnlons., Tho Cazsval Chalroea wora

alzo infoiizzd thot tha agyeed uwpsn prosedure fov the

terzoravy suspansion off pooitions weuld bo activoted

at 12:01 A.M, on July 17, with spgprepriate notices to

to posted advicing the cunleyas. Such notices werd

postod all over the Systsa as scom as practicable

sfter ¢ha Shep Cirafts Gsneval Chairusn had notified .
the Carider of thodw sirile sesicn.® e

Thoreaftexw, the Ovcentzatisa filad tha Instant Clain ¢n bshalf
of tha aflfcctod coployecs fox elght houvs pro rata pay foxr July 17, 1267, al«
leging 8 violation o Aﬁtic]o I, Sactlon &, of thoe Fobxucyy 7, 19J5 Taticnzl
Agrconcspt, in that the Carrier wrengfully QLJ;’ﬁaﬂd Clafhiats‘ gositions vithe
out giving iha rc," Ld sixteen hours advince notice. :

Tha povtinsat portlon of Aztdela I, Sseticn &, of tha Fobzens;
7, 1265 2gruczout, is hewvelpafisr guoted:

‘Wotwithstandivg othor previsilons of this Agresssnk,
a carrier sﬁnll hnace the wight to wma%e forece roduce

tions under cinzgency eonditizns such as fleosd, gnous
storm, hurricane, eart%q«*“e, fire or strike, providad
thot oparsiiens are suspondad fn vhels or fn pavi aad -

pru'idad furiher that booszsca of such excygonsisos tho
work which would b2 pavferaad by the ipcuchants of the
pooitions to ba sbolishicd or ths work vhich would bo
performad by thz zuployses involvad in tha force re-
ductions no longoxr exists or cansot be pavforsad.
Sixtecon hours advance notice will be given to th2 cme
ployces affected tafore such raductions are made.™
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In viow of the nuzorous conflicting Avwavds which hsva boon ron-
dored by Referees on the Third Division, as well as those on our Bnovd, favelye
ing disputes arising uvndor the identical genzrating cirsunstances hercin-e
strike=ecue belicve it to b2 incurbent upon uws to siteupt o finnlly pot a
quictus on this sexvica of disputes. In that veim, vws strze with oo cnnlyeds
of the eforemsntionad Section 4. Whai rights ave pranted to the an;iet?

a. Undor emargency conditiovs arising frem a stvike.
b. Shall have the right to make forco vodrgilons

Wast fuwcher reguiversnds must b2 prezant bafore iL may ¢xopeise such grant?

a, TFrovided copexations are susponded in whole ox in pore, and

b. Provided the woik which would be pervformsd by the iIncwmbaats
of the positicns ©o b2 aboliched, or

¢. The work which would bo pexforesd by the employces imvolved
in the fox ce redvcign 3 ee longer exists or cannat b2 pore

formﬂd. added by us)

vhet othev ccnditiam prosadsnt is incl sdad in said right grauted -
to the Carrier? ’

a. Sixteen hotrs advaucae votlea will be given to the cupleyess
affacted befove wich weduntions are mnda,

Thus, in orluy Yor ¢ Maviey bo be velieved of its liablliiey fox

a day's pay to affoected employoca, crviiin dutdes ewa faposcd on the Carnisy,
Thes e may ba briefly swiwrized--a am\ik ; aus?=nsien of opsvations; ebolishuong
of positions of arffected zrployeus; work g fﬁ&h 3d by € pscy=as i&volﬁhd in

foz;e leductio1g na lengor enilsts ov (uu‘ft ba porfor:ns

It is notowsrihy thot in tooxd B, 115 et al, of ovr Rurxd, the
Referce dotermirad that the Czywior was not Tiadle, bassd upon tha fact that
the PASitioﬂu wsve temporarily . L;pﬂnu ad aed Aot aboli“‘” d. Oux nmost caraful
analysis of Scetion &, fatlod sv iovand the fuslusion of eny grest to tho Coze
rizv to swzunnd o ﬂ*“irir 23, dn owiix L} ta> veliived of the comscquowses. Wp did

_.L...‘

find th2 words “iorce Cu:@ui” 31 el Mebaldahnd,m

e T

- Furthsriccre, in Avard Wo. 200, of our Beawd, tho Refovee, in
sustaialng the Ozzoniz at*oﬁ'ﬂ clain, indicatad that S"ctfcn &y dCas uot distine
gulsh betwvaen towporary suspeasions and abolislesent of positlons, Thovefore,
having £ailad to give the vequired sizxtcen hours advauce notlca-«a ceoltion
precedent to laysfifse-a violation occrzrado

Wa are in agrecinnt with Award No. 200, to tha oxtcnt thot a
"force reductlon by sczz other nsx2 does not changa the obligation to give no-
tice.," Howsver, this movely begs the geastien VIiLh k2s given rise to tha df-
verse Avards daclded by the Third Division, cn the problem of netice.  In Award
No. 17939, Third Division, the Referce surrsrized a nusbor of Avoards, as follous:
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“In the application of the sixteen-hour rule it is
established (1) that telephons notice is sufficient
and written notice 1s not required (Avards 17014,
17674, 17954); and (2) that the sixtezn-hour advance
notice applies to clock hours frcm the time the notlce
was sctually given (Awards 17708, 17780, 17958, 17965,

In Carrier Members®! Dissent to our Board's Award No. 200, the
following 1s contairad thorein:

"Tn this case the moteal wnderstanding was reflected
in the letter dated July 14, 1967, and as the Raferee
now states: ‘'the substance of the understanding was
unchallenged. '’ The July l4th letter contained the
follouing statemant:

“This confirms our understanding that except as the en-
ploye may be othevwise netified, all existing posltions
will ba tempowarily SLQpenﬂﬁd sffﬂcrive at the bagin-
ning znd for the duration cf the strike'." (fnmphasis
supplied) sic.

Unfortunately, in the instant dispute we are compelled to recom-
styuct tha argumants of the parties as veflected in the Exhibits, in owder to
glve veaning to the contents of the July l4th letier. In Ovganization Exiibits
vAt & v there 1s Includad a veview of the hisiory of alleged verbal undex«
stendings with the various Cemaval Chafzmon puoviding for temporary suspansicn
of pﬂsitionu during strikes, comzancing in July, 1963, These are comtalnzd in
tha declinetions by the Cerxrier of the imstent claim, Incodfaz as the contents
of the July 14 latter is concerncd, we quote fron Award No. 200:

"Pogitions wir? not subject Lo bulletining 23 thay
would have boan If thsy had boen abolished. Both pare-
tios heod egrezsd to the pxo»edure for suspansion of po-
sitions raihse then abelizbrout, Iin ordar to avoid the
dissuption and ddzcrganizanion hhfcﬁ would result if
211 positionn wire thaown oy~a for bid. This undore
standing was eabs Med {n a lowtex drafied by the Cax-
riar's Monagee=Labow Relations, dated July 14, and sent
to thz Ganeral Chalrr=n, Although a placa was left on
the letter for the Gen;xal Chairman's signature undsw
the words, 'I concur,'! the Gewaval Chairman did not
sign and Tetuvn Lit. But the suhatance of the undor-
standing was unchallanged." (Undarlinz added by us).

Of coursa, it should be noted that the Geuzval Chalrman alludad
- to above, as w2ll as the Award thevein, had referzuce to the Signalmea's Orga-
nization and not the Orpswisation hovcin, ITaterastingly encugh, we are com~
-pelled to qucis Furthar from the Carvier's declination of October 23, 1967,
Organization Exhibit "“B":
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"on this shori notice (of impending strike at 12:01
A.M,) ocur peopla Im=adiavaly telephonad all avallable
Tonecparating Gzoeral Chalreon and advissd them of the
ection of tha Shop Craft unioms. Those Comnaral Chaire
~£an ware clgo informad that cur egroad upon procedure
for the teuporary susponsion of positicns wculd be
autoratically zetivated at 12:01 A M. ea July 17, with
eppropriate notices to be peated advislng the enjploye
eas, Such notices ware posted 2ll ovar our Sjstﬂm as
goon es practicable after the Shep Craft Goneral
Chairmen notifled us of thoir strike sction.™

"I note th2 CGerzral Chairman predicetes his claim on
the basis that proper advance notice was not glven
employees whose positicns he agreed could be temporar-
11y suspended znd inferred that claiwsnts would have
crosced pilcket 1linmss on July 17. I am sure both you
and the Genzral Chairmzn know the S«day and 1l6<houz
advance notice wules in existing egrcoca2nts awve only
2ppliceble vhen positicens are to be gbolighed, Since
our previously dasecribed agrecusnt with My. Batory was
contingent unon his walving the advance unotice rules
as wall as the fact that no positicns ware sbolishad
on July 17 but msrely temporavily suspendaed during the
ong=-day strike, = = -,

. Thus, tarcughsut all levels of tha appeal procodere on the prop=
erty, tha Carvier finsisted that the insteni claim bo deanisd on the gruund thot,
"both Spoeizl Board of Adjustwant #f 605 2nd the Thizd Divicion, N.R.A.B. have
ruled that vlon posiiions are tem o:ariiy susgonded, 25 in the present dispute,
rether than cboliskad, the 16 hoesr advance notice 4s not required." (Ezploycas!
Exhibi¢ "E," Pattavson leiter of Decorlker 11, 1389.)

_ Wa accept the fact that Mr. Fatterson's letter as of Deocarter 11,
1252, mzy have coxrwscily stated the glst of tha Axawnds, at that timﬂo Sipce
‘then, hovever, Avaxd Ho. 200, wos readsred on Jomwawy 20, 1970 and Third Divi-
*ion Avard r‘“‘ar 17559, vas dzcidod on Juns 25, 19?0, o the cspt?"ry.
Previcusly, w2 indicated that 1n our opinion, Axticle I, Sacidon
4, of the TFobruary 7, 1965 Agreemant, grants tha Carrilex a bundle of rights om
the condition that it adhewe to the restrictioms. Thus, a discussisca of the
requirement that it cozply with the sixteen hours sdvance notice btefore such
reductions a2rc wnde is relevaut. ILeooving aside for the momant the Carxvdex's
-allegation of an-oral sgrccmsnt vhich ecunteravcos suspencion of pasitions
rathar than aboliskmont, it thon insists that susponsion is boyond the purview
of Saction 4. FEornee i& may do so without tho naeccesity of glving the reguired
advance notice, VWe ave mystifled by such eivcuitous razsonlng. Clearly and
preclsely, tho Caxriox is gramted tha right to make force reurﬁtions or s&hol=-
ishaents~~novhiere does Sacticn 4 provide for temporaxy suspenslons. Albeit, a
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Carrier wmay make force reductlons under the gulse of suspensions, hovcver, vhy
deas it concluds that then ths required advance notlee 13 unneccscary? What
mystique is thexe about a temporary suspeusion which diffdrs from a force re-
duction? Trus, we ave asware of tho remificatfons fnvolved in an cboliehmank,
but Sectlcn &4, spocifically, focludes forse zeducticons and sinllarly, reguives
the advance notice, &As previously iIndicated, to this extent ve concuxr with
“the Raferce in Awaxd No. 200, as such 15 thia actual aud fectual substantive
proceduxal vequiremant,

Wa next precead to tha quesition of sdvance notice. What typa of
notice 1s required? All Sccidon 4 states, is sizteosn hours advenze noties. o oo
ave peopared to accept the reosondog contalrad in ihird Divisicn Avard Fo. 17989,
only insofar as netice is concerncd. Taws, telsghore notilecs is sufficient and
the critericn for saild sixte2n hour notice zpplies to clock hours from the tiume
the notice was actually given. As we have no methed of sscertaining vhether or
not claimants received the sixiteen hours advence notice, this issue will be re-
ferrved beck to the property. .

Was there zn oral agrcamant to waiwe the siztcen hours advanco
notice if Caywlex suspandsd positicns ingiesad of aboliching? In oux view, ord
additional {ecet of this problem razmains to ba ceasldaxed, Having analyzed the
aspect of svsponsion and abolishmzng, w ave vequived to discwvss the Carvilec's
allegaticna of an oral urnderstanding sterting with July, 1963. The Maticmal
Agrooccant dn dssua hovain was exacuiod en Febreoxy 7, 1665 and ¢ha Interpreta-
tions thereto of Novambar 24, 1965, 1is silsnt em this phase. Avticle I, Section
4, 1s clear, unzubligucus and spacific, Iun ondaxr to avall itself of a substituto
dafence to tha rvaequiresant that 1t goave advonce noticn, a Carcier vwould b2 come
pelled to damonstrate that it entored Into an explicic walver of thls express
provisioa, In essence, as we undarstand tha Covrizr Mivhews' Dissant to Avward
Fo. 200, it is prodicated upon an estoppel. Noi heaying boean prasent at tha

saring thawson, we vefraln fyom eny ccoment. owsver, ia our view of the in-
steni. mattor, wo would b2 leath2 to scerpi a Mworbal undacstandiagh {uvolving
such a basic provisica) unlegs tho proof of such ewzl wndowstanding is suiil-
cizutly porsuasive to a2 noutral. EHence, under the circusstencas preveleat
kerain, evidir:zing leck of concrets proof of a walvex of the sizison hours ade
vanco notice bafors such veductions ove wof3, a Couwdor wauld Uo wall adviead
elihor to eatar futo o writtan agvsamsng to that offocel, ov fa liou thomoof, Lo
give th2 vcgeived noiles whethsr 1t Is called a fore2 weducticn, tansporvavy
suspansion, or abolistiant.

It 1s, therafore, our considered opilulon that the Cazyilex vie-
lated tha Agrocmont whan ft made a force vadunticn without giving tho roquirod
sixtzzn hours advance notfca. Insofar as cegossing ccugensation for such viee
latiocn, the waivter is rafewwed baek o the property for tha purposa only of
datermining which empleysos way or oy not have rococived the sixteen houis ade
vance notice sud such hours epply to clock hours fyom tha timz the noifen wes
actually givan.
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AUARD

The answer to quosilsn (1) is in the affirmativa. The anousy
to quasitlon (2) 1is ra2fcriad back to the proepariy por CGhinion.

ray M. Rf‘l'.-_.":'_‘."l
* P’ﬂui’:fal Ishor

Dated: Washington, D. C.
Juus 9, 1971



