Award No. 247
Case 1». CL-~18-8SRE

SFECTAL_EOARD OF ADJUSITZNT 1O, 605

PARTIES ) Brotherhood of Railuway, Airlins and Stesmchip Clszks,
T0 ) Freight Heondlers, Bxpreoss & Station Exployss
DISFUIR ) and

Alebzsa, Tennsssed and llorthern Raillveed Coopony

QUESTIONS

AT IQaUE: (1) Did ghe Carvier violate the provisicns of the T ur*“”y 7,
1965 Agrvecmsnt, povelculovly Article I, Sactien &, thoveof,
vhen on August 18, 1969 Clairsangs wore not glvaea siutoon
houra edvoned noiico hot thedr positiong would not be
vorkad due te ths stoma kugswn a2 "Durricamz Cemilisn.”

(2) Shall the Coivicre ke requirad teo pay the folloving nmmad
enployes cine day's pay at stvalght tize et the rate of thaix
 respactive positlons as iandicated balow:

Claixant Position Rate of Poy

C. H. Roovas Bate=Bill Clark $28.7001

L. F. Hadght ‘Repork-Qiork 26.903%

F. E. Fodzces Yard-3ill Qlavk 26,5648

D. C. ¥nopp Agsistont Cezhiar 27.13825

B. A, Plagt Stons-=Clasdk 25,1537

H. M. ¥eGinnin Chicf Clerk-feshier 30.7013

A. W. ¥oseley Retz=-0ill Clazk 28,7001
OFTHION
OF EQARD: Savewal days pricr to Avzust 18, 1209, alove warnings wawe ¥Yoe

colved of the imganding arrvivel of Huvriczaz Canllle. MNoceasavy

procauiions warz tabesn by ths Carviex to evacuate cers and sguip-

rang frcem iis Mobile Yavd to Lighow swound, After the hurricams
had pacsad thyeough tha azesa, tha Clairmsuts allogn thoy vapovted for duLy o
August 18, On chni day, the flvst zu) goecind yaundecravwa 4id i psaform gox-
vice, although the thizd ¢wick was wiitdlzad to vetuecn eavs fo the M.bile Yord,
Tha inctant Qibp”‘u secks ccxponsaticn fov August 18, dszspita the facd that

Claiicuts {ailuu o prrfei™ any sarviea.
Tha substanca of thy iuziast e¢lnim, 25 argeod by ths Ospeainatien,
is baszd cn the f£ailuxe of tha Canvioy ta i"a tha sixtcen howrs advance ncilea

of th; 2bruavy 7, 1965 Agrasmoat. In
@ us., THa first involves S2etica & of

as requlired by Article I, Saction &
SLOT:
quasition of fact wiaich will be discussed

reality, thavoe awe two gquistlons b
Article I, and the second presents
subszquantly,

The perti

inant gr? fon of Avilcle I, Sectlon &, of the Fcqu“Ey 7,
1265 Agysemznt, i3 hevelnalis

-*'L- ‘..ud

"Notwithstanding other provisions of thls Agresmant,

a carrier shall hmsa the richt to male force reduc-
tions under omergency conditions such as £lood, snowe
storm, hurxricanz, earvihgucke, fire or strike, providad
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that operations are suspended in whole or in part and
provided further that because of such emergencies the
work which would be poerformed by the incumbents of the
positions to be abolishad or the work which would be
perfovmed by ths cuployses iuvolvad in the forea reduce
- tions no longer exists or camnot bz pevformed. Sixteen
hours advance notice will be given te the employees
affected before such reductions are made,V

Initially, we will coucern cuvsslves with the spgparent thrust of
the Oxganizatien to the effect that Csicier fsiled to giva the required siztesn
hours advance notice. Without doubt, the Carrier {s granted an unjualified
right to make force reductions vader the emsrgency couditions spacifiically
spalled out in Saction 4, and the provisos thoveto. Thus, the flvst query is
whetlier a Carrier is compelled to ovail itself of the grant of this POWIY.
Stated differently, is it mandaiory or optional for a Cavrier to make force rew
ductions upon the happening of an event spaeifically defined in sald Section 42
Can a Carrier refrain from making force reductions undsr such conditions when
work vemains to be porfermad?

: In our opinion, it is the Carivisr's dacision which #s the detor-
mining factoxr. It is tha Carrier vhich wns grented that option. Houwsver, we
would caurion a Carrier to sxercise such optilon carefully, 2nce, we are Lee
quired to recognize that Section 4 of Article I, provides an escep2 hatch feor a
Carrier faced with the specified cenditions containsd therein--to avail itself
of tha opportunity to extricate itszlf frow paying employecs for non-pzrforaince
of work wherve the work no longer exists or cannct be parformad.

The second aspect of the instant dlspute is concerned with a
factual quastion as to vhether or not the Claiments reported for duty on August
18, 1969, Tha Organization allages as follows:

"On August 18, 1969, ths claim date, zfter the huzzicana
had pacsed through the area, the claizsuts reported for
duty and found the AYEN propeviy in a floodad cenditisn
and no supervisovs to imsfvuct thew 28 to what service
should or should ast be povforisd sad thove was mo talee
phone sovvice azvallable as it was subk of wadar and all
tvains moving into and out of th: yard had been
suspandad « - =¥

e = = claimznig did report for duty but uere pravanted
froa perforining sevrvice bassuse 1t was readily appseasat
that ths Carrier's opevations had bozn shut down and
tkore was no work for the claiwmants to poifusm on this
date,"

: - The Cowzier, on ko other hond, refutas the Ovganizaticn's alls-
<. gatlon that Clalc2nis reported fer duty, as follows:
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“Hovever, nonz of tha claimants in this dispute re-
ported for work cn lMonday, August 18, 1969."

"Bacauce of the storm and water cenditions which exe
fotoed, and probably bacsvsa thay ware vmble to

physically reach their point of employwznt, none of
the claim~nts veported for work on August 18, 1969.%

"The fact that aoune of the claimnnts veported for duty
on Auvgust 18, 1969, lavoked the clezy provisicns of
Article IV, Scction 5 of the Agroswant reading: 'A
protecied employee shall not bz entitlzd to the bauo-
fits of this Article during any pevriod in which ha
fails to work due to disability, discipline, leave of
absence, military service, or othex absence fircm the
Carcler's servicewvd,! (Emphasis owcs) Tne fallure
of tho ELP10y“S to report was certninly nsi attribut-
able to the Carrier, = = =,V

"The Cavrier denies that any of the saven clninavts
reporied for duty. In fzct, the Orgenization adults
such in the flxrst pavagiaph en Page 3 vhan it states
that it was virtuvally impossible to get to the yard
office at Mcblle whare these claiwznts vere to report
for ceuvice,"

"In swiinvy, the Carrier states that on August 18,
1969, each of the clajwants failad to repori fov sare
viece; that had they repovied, they would hove boen uzed
on tholr jobs =nd cempounsated sccerdimgly."

In this pesturo, each \ex”y s2cks a susizaining awerd oa the basis
of contivuviii~d fects, Moithew party has adiuced any Iadipondsut verifiebls
presf £o gupioet Its allcgations, Esch party, furtho

sdds hes the bwedon of p:rof to supeort Its poslilon, On ihe basis of the wacced
bofore vs, wa fivd 18 {ogpessible to dogermire which periy is etating the tyuth,
Thorafora, on thy facis bofors v3, wa v ceipellad to leave the pavtles in the
pesition vz fiad them, We will not be placed In a pesition of labzlliang ere sido
o the oihawr, es having concected staitenants to fit its versien.

In passing, we would briafly conzant on one of the Carvier's da-
fausas, ut:2ly, that the Ovgaunization submizted a c¢lalm teo the Thivd Divisicen,
prodicatcd on a vislaticn of the affe-iive Schedule Agrzawsnt, avising from tha
identical facts ivunlvad kRerain, Douee, ths Carvvler syguss that cuc Peasd lerks
Jurisdiciion of the Iustant dispuie. Without ealarging vpsa what =e have provle
ously stated, we would sluply note tiat our Awvard Mo, 176, fully disposcd of
sgch coutention,

i
rmove, asserts that cha othar
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The answexr to question (1) 1s in the negative,

Quocilon (2) pow Opinilon.
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Dated: Waghington, D, C.
Juns 9, 1971



